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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



SAIL PUBLIC CHARTER SCHOOL, 
Plaintiff, 



V. : Civil Action No. 06-1821 (TFH) 



MICHELLE HAWKINS, et. al, 



Defendants 



NOTICE OF FILING OF RECORD 



Attached is the administrative record, with index, in the matter of Hawkins v. 

SAIL Public Charter School, which is related to the instant civil action. 

Respectfully submitted, 

LDSfDA SINGER 

Attorney General for the District of Columbia 

GEORGE C. VALENTINE 
Deputy Attorney General 
Civil Litigation Division 



EDWARD P. TAPTICH [#012914] 
Chief, Equity Section n 



CARY D. POLLAK [#055400] 
Senior Assistant Attorney General 
441 Fourth Street, N.W. 
Sixth Floor South 
Washington, D.C. 20001 
(202) 724-6604 
(202) 727-0431 (fax) 
email: carv.pollak(a!dc. gov 



' The record appears to be missing some attachments to a disclosure letter filed by 
coimsel for the student. The Student Hearing Office has represented that no further 
documents are contained in the record. These attachments will be filed if and when they 
become available. 
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CERTIFICATION OF RECORD 

[NDIVIDUALS WITH DISABILITIES EDUCATION ACT (IDEA) 20 USC § 1400 

DISTRICT OF COLUMBIA PUBLIC SCHOOLS 

STUDENT HEARING OFFICE 

SPECIAL EDUCATION 



In the Matter RE: 



vs. SAIL PCS 



Case Information: 



Hearing Dates: 08/30/2006 

Held at: District of Columbia Public Schools Headquarters 

825 N. Capitol Street, N,E. 

Washington, D,C 20002 

Student Identification Number: 9038030 
Student's Date of Birth: •■■^1992 
Attending School: Katherine Thomas School 
Managing School: Katherine Thomas School 
Hearing Request Date(s): 06/26/2006 



CERTIFICATION OF RECORD 



I, Shawnta Maddox, Legal Assistant of the Student Hearing Office, 

DO HEREBY CERTIFY that the attached Record of Proceeding is the entire record in 
the above entitled matter as of this date, consisting of all letters, pleadings, orders, 
exhibits and depositions. 

I FURTHER CERTIFY that the materials forwarded herewith are the true copy 
of the original documents submitted in this matter. 



EXECUTED this Thursday, July 12, 2007, 




LEGAL ASSISTANT 
STUDENT HEARING OFFICE 



Case 1 :06-cv-01 821 Document 1 4-3 Filed 07/25/2007 Page 2 of 36 



Bisftrict of €olumhisL 3^uhlic Scjoolsi 

Office of Management Services 

Tonya M. Butler-Truesdale, Due Process Hearing Officer 

825 North Capitol Street, N.E.; Room 8076 

Washington, D.C. 20002 

(202) 518-6867 
Facsimile: (202) 442-5556 

Confidential 




Date of Birth: 



Petitioner, 



V. 



STUDENT 



1992 



THE SCHOOL FOR ARTS IN 
LEARING PUBLIC(hereinafter SAIL) 
PUBLIC CHARTER SCHOOL 

Respondent. 



Hearing Date: August 30, 2006 



Request for Hearing: June 26, 2006 



Held at: 825 North Capitol Street, N.E. 



8* Floor 



Washington, D.C. 20002 



HEARING OFFICER'S DECISION 



Parents: 



Ms. Michelle Hawkins, Mother 
3001 20* Street, NE 
Washington, DC 20018 



Counsel for Petitioner: 



Donna L. Wulkan, Esquire 

1765 N Street, NW 

Washington, D.C. 20036 

(202) 682-3909; Fax: (202) 955-1015 



Counsel for Respondent: 



Paul Dalton, Esquire 
1008 Pendleton Street 
Alexandria, VA 22314 
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An index of names is attached hereto for the benefit of the parties. The index will 
permit the parties to identify specific witnesses and other relevant persons. The mdex is 
designed to be detached before release of this Decision as a public record. 



INDEX OF NAMES 



Child 




Child's Parent(s) (specific relationship) 
Child/Parent's Representative 



School's Representative 



DCPS Representative 



Coordinator 



Michelle Hawkins, Mother 



Donna L. Wulkan, Esquire 

Gina Beck, Esquire 

Paul Dalton, Esquire 



Ouinne Harris Lindsey 



Katherine Thomas School 



Special Education Coordinator 



Pediatric Neuropsychology 



Jenna Umansky 



Dr. Joette James 
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In the Matter ofD. H. 



Jurisdiction 



The Due Process Hearing was convened and this Order is written 
pursuant to Public Law 108-446, the Individuals with Disabilities Education 
Improvement Act of 1997 (I.D.KIA.), 20 U.S.C; 5 D.C.M.R. Section 3000.; 
Section 143 of the D.C. Appropriations Act, effective October 21, 1998; and 
the Rules of the Board of Education of the District of Columbia. 

Introduction 

Petitioner is a fourteen year old student attending SAIL Public Charter School. 
On June 23, 2006, Petitioner submitted a hearing request aUeging that SAIL Public 

Charter School failed to: .. . , , , - 

1. develop an appropriate lEP including but not limited to developmg 
appropriate goals and an appropriate disability classification; 

2 . issue an appropriate notice of placement; 

3 . provide for and deliver appropriate instructional and related services; 

4 . evaluate the Petitioner in all areas of suspected disability; 

5. ensure Petitioner makes adequate progress in his academic program; 

and, . , 

6. provide appropriate special education instruction and therefore provide 

an appropriate placement. 
A hearing was convened on August 30 2006 at 9:00 am at DCPS Headquarters, 825 
North Capitol Street, N.E., 8* Floor, Washington, DC 20002. Petitioner submitted 
disclosures labeled PI -PI 7 and SAIL Public Charter school sought to admit SAILOl- 
SAIL-02 these disclosures were returned to the Respondent pursuant to a motion tor 
exclusion by Petitioner due to the fact that the disclosures were received by Petitioner 
outside of the five day disclosure rule. Respondent argued that the documents included 
in the disclosure were already in Petitioner's possession and that the disclosures were 
untimely because Respondent initially believed that the hearing was scheduled for 
August 31, 2006. 

The second preliminary issue argued in this case related to pre-hearing motions 
submitted by the Respondent. The initial pre-hearing motion ^g^^^ J^^f;^,.^^' a 
should be dismissed since DCPS was not named as a respondent. DCPS subuixtted a 
motion in opposition. Chief Hearing Officer Smith ruled on this motion and it was 
denied on July 13, 2006. Chief Hearing Officer Smith determmed that. 

The allegations in the Complaint concerning a denial of F APE 
are against SAIL. Furthermore, the Complaint does not state 
facts alleging that DCPS has denied the student FAPE, 
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notwithstanding the parents requested remedy of a placement 
Additionally, based on the allegations in the Complaint, SAIL, 
as its own LEA, may be able to provide the relief requested 
should it be determined that there was a denial of FAPE. 
Accordingly, Respondent SAIL's "Motion to Dismiss or in the 
Alternative Motion to Join in a Necessary Party," is Denied. 
DCPS' "Motion to Dismiss" concerning it being a party is 
Granted. See Order dated July 13, 2007 [should be 2006]. 

Respondent reentered its Motion to Join a Necessary Party as a preliminary matter 
arguing that now that DCPS participated in a placement meeting and issued a pnor notice 
of Placement to Prospect, DCPS is a necessary party. Respondent further argued that 
SAIL can not issue a placement outside of its jurisdiction and that the ruling of Chiet 
Hearing Officer Smith is no longer relevant Respondent was unable to identify any 
binding statutory authority or case law which supported the argument that DCPS 
"participation" in a "placement meeting" constituted: (1) an effective pnor notice of 
placement; prior notice to DCPS as the SEA that it was unable to meet the Petitioner's 
educational needs; and, or an effective joiner of DCPS as a party to the complaint. For 
these reasons Respondent's second preliminary motion was overruled. 

Counsel for Respondent chose to depart prior to the adjournment of die hearing. 
The Special Education Coordinator of SAIL Public Charter School departed with her 
counsel prior to the adjournment of the hearing. 

Prior to the adjouniment of the hearing but after the departure of Respondent's 
counsel this hearing officer agreed to leave the record open for Petitioner to submit the 
following documents in lieu of a formal closing argument and to supplement the informal 

closing rendered: 

L copies of U.S. District Court cases regarding charter schools, 

2. a proposed compensatory education plan; and, 

3 acopyofSection319oftheDCMR. 
Petitioner also included a summary chart of the U.S. District Court cases which was not 
used in this hearing officer's determination. 

The hearing officer also received Plaintiff's Opposition to Defendant's September 
1 2006 filing of a Praecipe and a copy of an amicus brief filed in the Blacknian-Jones 
Class Action Suit. Petitioner argues that Respondent voluntanly waived ius rigiU to 
conduct a closing argument when counsel departed prior to the adjouniment o the 
hearing The hearing officer agrees that the Respondent specifically waived his nghtto a 
verbal closing argument prior to exiting the hearing before adjounmient ^^^^^f^ 
was no conversation in Respondent's presence regarding the consideration of w.acen 
closing arguments. Without such clarity to Respondent this heanng oificer woaW 
consider the post hearing motion as a matter of equity since post heanng submissior^ 
were permitted for the Petitioner. 
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However, since Respondent's disclosures were excluded from the record, 
pursuant to the five day disclosure rule, this hearing officer has no record of 
Respondent's answer to Petitioner's complaint. Any assertions in the Praecipe would 
have to have been consistent with Respondent's answer to which the hearing officer has 
no access, A new or additional legal argument not be pleaded in the answer could 
severely prejudice Petitioner's case and compromise Petitioner's ability to adequately 
represent her client. The hearing officer's inability to isolate issues or defenses in the 
Praecipe which the Petitioner would not have had notice to requires that the assertions of 
the Praecipe be given very limited weight. 

The hearing officer also notes and that the Respondent's Praecipe and Blackman 
Amicus Brief were not received by the hearing officer prior to September 18, 2006. This 
hearing was alerted to its existence by the Petitioner's Opposition filed on September 1 1, 
2006. The hearing officer called Counsel for Respondent and requested that the 
documents be resent to her home facsimile on September 19, 2006. 

Witness for SAIL Public Charter School 

Jenna Umansky, Special Education Coordmator, SAIL Public Charter School 



Witnesses for Petitioner 

Michelle Hawkins, Mother 

Dr. Joette James, Pediatric Neuropsychologist Fellow, Children's National 

Medical Center 
Debbie Louri, Admissions Coordinator, Katherine Thomas School 



Findings of Fact 

L Petitioner is a fourteen year old attending SAIL Public Charter School. 

2. Petitioner attended SAIL Public Charter School for seven years. He began 
attendance in April of his first grade year and continued to March of his 7^ grade year. 

3 . Petitioner was retained in the 6^*" grade and spent approximately 8 years at SAIL 
Public Charter SchooL 

4. Petitioner's lEPs from March 15, 2006 and March 15, 2005 provides for 100% 
out of full time special education. See P-12 and P-13 



* Request at I . 
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5. Petitioner attended Friendship Edison Public Charter School prior to enrollment 
in SAIL and has never attended a DC Public School. 

6. A March 27, 2006 Neuropsychological Evaluation performed by Dr. Joette 
James determined that Petitioner is functioning two to five grade levels behind his grade 
level. See P-6, page 5 

7. The same evaluation recommended, amongst other things, that Petitioner be 
placed in a highly structured classroom with a low student teacher ratio and that 
Petitioner requires intensive reading instruction. See P-6, page 7 

8. During the hearing Dr. Joette James credibly testified that Petitioner evaluation 
revealed that he is testing more in the Mental Retardation range although his 
classification is Mentally Delayed, SLI and SLD. She further opined that his 
performance was quite a bit lower than what would be expected since he allegedly was 
receiving special education services. 

9. Dr. Joette James stated that a placement where the student classification is 
predominantly ED would be detrimental to the Petitioner. 

10. Debbie Lourie, the Admissions Coordinator for the Katherine Thomas 
School stated that after a review of Petitioner's records, admission was offered. She 
concluded that educational benefit could be afforded consistent with the 
recommendations of his evaluations and existing lEPs. 

1 1 . Petitioner' s mother, Michelle Hawicins credibly testified that she has never 
received a prior notice of placement firom DCPS with respect to placement for the 
Petitioner. 

12. Ms. Hawkins further credibly testified that all of Petitioner's lEPs firom 
the second grade forward required the same level of services. 

13. Ms. Hawkins testified that prior to March of 2006 when she had a 
discussion with Petitioner's Speech and Language Pathologist, and his English teacher, 
no one at SAIL ever said they could not serve the Petitioner. She fiirther elaborated that 
prior to that conversation, it was her understanding that SAIL personnel believed that 
Petitioner should continue his enrollment at SAIL. She fiirther explained that althou^ 
Ms Umansky thought that Petitioner should be looking for another placement that she 
never said that SAIL was an inappropriate placement. While this testimony appears less 
credibly, Respondent did not provide any evidence or testimony which du:ectly 
contradicted Ms. Hawkins' testimony since Ms. Umansky testified on cross examination 
lliat she did not discuss the appropriateness of SAIL for the Petitioner with Ms. Hawkins. 
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14. Ms. Hawkins credibly testified that when she attended the July 14, 2006 
Resolution Meeting she had not been alerted or notified that there would be a placement 
meeting. Nor did she expect that anyone other than SAIL personnel and her attorney 
would meet with her. 

15. Ms. Hawkins credibly testified that she did not receive a procedural 
safeguards manual at the July 14, 2006 meeting and that there was no notice of placement 
given to her at that same meeting. 

16 Dr. Peagler, a DCPS Placement Specialist participated in a conversation 
regarding placement with Petitioner and Respondent at the July 14, 2006 Resolution 
Meeting. 

17. No evidence was presented indicating that SAIL Public Charter School 
notified DCPS that it could not serve the Petitioner's needs. 

18 SAIL Public Charter School acknowledged that it could not provide 

educational benefit when is sought the participation of DCPS at the July 14, 2006 
Resolution Meeting by unilaterally inviting Dr. Peagler to participate in the Resolution 
Meeting. 

19. Petitioner's recommended Compensatory Education Plan is 
comprehensive and addresses needs identified by related evaluations. 



Conclusioas of Law 

1. SAIL Public Charter School denied Petitioner fi-ee appropriate public education 

by failing to: 

a. ensure that Petitioner made progress in his academic program; 

b. ensure the issuance of an appropriate notice of placement; or, 

c. initiate SEA participation when it was determined that tlie Petitioner 
could not derive educational benefit firom the placement at SAIL 

2 Insufficient evidence was submitted to support a finding fact that R??spondeRt 
did not provide for and deliver appropriate instructional and related services pursi^>tto 
the lEP since no witnesses testified with respect to compliance with the Petitioner's lEPs. 

3 The Respondent's attempt to involve DCPS in the placement procesa after the 
filing of the complaint and during the Resolution Session for the Petitioner was 
ineffectiial and a violation of Petitioner' s due process rights smce the agenaa of the 



8 
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Resolution Session was altered by the unilateral invitation of a DCPS placement 
specialist by Respondent on the day of the Resolution meeting, 

4. Respondent's assertions that no Order can be issued against SAIL Public 
Charter School with respect to placement since the SAIL allegedly no authority to place 
student outside its jurisdiction is of little relevance. Respondent failed to present any 
relevant case law or statute in support of this contention. In opposite of this contention, 
The District of Columbia Municipal Regulations Section 5-3019 states in relevant part: 

3019.2- LEA charters shall be responsible for ensuring that 
the requirements of Part B of the Act, including 
documentation of required policies and procedures, are met in 

regard to children enrolled in their schools, , . 

30193- . . ,LEA Charters are responsible for special 

education... placements for children enrolled in their facilities. 

3019.8- LEA ... are [is] responsible for providing all 
necessary related services to children with disabilities 
enrolled in their facilities, consistent with these children's 
lEPs 

3019,9 - When an LEA Charter concludes that it cannot 
serve a child with a disability enrolled in its facility using the 
funds available to it, it shall appeal to DCPS, in its role as 
designee for the State Education Agency (SEA) for 
assistance. 

3019.11- If, following an appeal or notification... DCPS 
agrees that a charter school can not serve the child in 
question, DCPS will assume responsibility for the child.-.. 

3019.12- DCPS, in its role as the SEA, v^ll arrange for and fund 
special education mediation and due process hearings involving 
charter schools if asked to do so by the charter school. 

3019.13- . . . .LEA Charters shall provide their own 
representation at, and be responsible for implementation of all 
agreements or decisions resulting from, mediation and due 
process hearings involving children enrolled in their school, 

unless implementation of the agreement or decision is the 
responsibility of DCPS as a result of any actions or inactions of 
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DCPS while a child had been enrolled at an LEA Charter school 
or pursuant to federal or local law or regulation. 

[Emphasis Added] 

Given the broad discretion given to the LEA and the scope of responsibilities 
delegated to the LEA pursuant to the above DCMR sections it is arguable that when a 
LEA has defaulted on its obligations under the Act and the DCMR, a pnvate school 
placement is "proper under the Act" if the education provided by the private school is 
"reasonably calculated to enable the child to receive educational- benefits." "[0]nce a 
court holds that the LEA placement violated IDEA, it is authorized to 'grant such relief as 
the court determines is appropriate.' ' . . . [E]quitable considerations^^ are relevant m 
fashioning relief ... and the court enjoys 'broad discretion' hi so doing." 

If the LEA is acting as an agent of the SEA and has failed to alert the SEA prior to 
the filing of the due process hearing complaint that its ability to meet its obligations to the 
student/Petitioner and the SEA are compromised, then there has been no shift in the 
burden of the LEA to the SEA. 

There is nothing in the related DCMR sections which indicates that Petitioner's 
withdrawal in March of 2006, approximately eight months into the school year and LEA 
funding cycle, would abate its responsibility for relief to a Petitioner who has suffered 
educational harm. There is nothing in the relevant DCMR sections which suggest that 
the LEA'S alleged inability to issue a notice of placement would preclude the LEA from 
financial responsibility from any resulting placement award. Moreover, Petitioner's 
resuhing unilateral placement of Petitioner at the Katherine Thomas School for the 



^ Florence County School District Four v. Carter, 510 U.S. 7, 1 1 (1993). 
^W., 510 U.S. at 15-16. 
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remainder of the 2005-2006 school year is less than relevant given that Petitioner did not 
seek reimbursement in the instant hearing complaint for Petitioner's enrollment from 
March 2006 to June 2006. The complaint does not ask for retroactive placement. The 
Petitioner seeks as relief placement for the denial of FAPE wdthin the statute of 
limitations and the Petitioner's disclosures contain lEPs in question for the previous two 
school years. 



5 . Petitioner is the prevailing party in this proceeding. 



ORDER 

Upon consideration of Petitioner's request for a due process hearing, the parties' 
Five Day Disclosure Notices, the testimony presented at the August 30, 2006 hearing, 
and the representations of the parties' counsel at the hearing, this 18* day of September 
2006, it is hereby 

ORDERED, that Respondent, SAIL Public Charter School fund Petitioner at The 
Katherine Thomas School including transportation for the 2006-2007 and the 2006-2007 
school years. 

IT IS FURTHER ORDERED, that within forty-five days of Petitioner's 
enrollment an lEP meeting shall be convened at the Katherine Thomas School to review 
and revise the Petitioner's lEP as need the team shall also discuss any issues related to the 
implementation of the compensatory education award enumerated below. 

IT IS FURTHER ORDERED, Respondent shall fund forty-six hours of after 
school tutoring for reading at die Katherine Thomas School. 

IT IS FURTHER ORDERED, Respondent shall fiind twenty-iiiree hours of 
after school Datoring in study skills and organization at the Katherine Thomas School. 

IT IS FURTHER ORDERED, Respondent shall fund the following software 
within thirty calendar days of Petitioner's enrolhnent. 

Kurzweil 3000 Learn Station 
Inspiration or Co Writer or Write Out Loud 

IT IS FURTHER ORDERED, that Respondent shall reimburse Petitioner for all 
reasonable attorneys fees consistent with any currently existing SEA attorney cost and fee 
guidelines and policy with respect to hourly rates. 
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IT IS FURTHER ORDERED, that if Respondent fails to fund the following 
software within thirty days of Petitioner's enrollment, Petitioner may forward invoices 
for reimbursement directly to the Respondent and the Petitioner is to be reimbursed for 
the two software products within ten business days of submittal to Respondent. 

IT IS FURTHER ORDERED, that no later than May 11, 2006 a MDT/IEP 
meeting shall be convened at the Katherine Thomas School. The team shall discuss and 
determine if ESY services are warranted. If the team determines that Petitioner 
demonstrates regression during breaks and ESY is required to retain emerging and 
progressing skills, the Respondent shall fiind ESY services for the Petitioner for the 
Summer of 2007 since the record contains no evidence of ESY services rendered for 
2006 pursuant to Petitioner's March 15, 2006 lEP meeting, 

IT IS FURTHER ORDERED, that this Order is effective immediately. 



Notice of Right to Appeal Hearing Officer's Decision and Order 

This is the FINAL ADMINISTRATIVE DECISION, An Appeal can be made to a 
court of competent jurisdiction within ninety (90) days of this Order's issue date. 




Tonya M. Butler-Truesdale, Esquire 
Hearing Officer 



Date: September 19,2006 * 
^ Record held open for receipt of post hearing submissions until September 16, 2006, On 
September 11, 2006, the hearing officer received an additional post hearing motion 
(Plaintiffs Opposition to Defendant's September 1, 2006 Filing) from Petitioner 
requiring furdier consideration and affording response time to Respondent. 



Issued: 



Copies to: 

Donna L. Wulkan, Esquire 
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1765 N Street, NW 

Washington, D.C. 20036 

(202) 682-3909; Fax: (202) 955-1015 

Paul Dalton, Esquire 
1008 Pendleton Street 
Alexandria, VA 223 14 

Quinne Harris-Lindsey, Esquire 
Office of the General Counsel, DCPS 
825 North Capitol Street, N.E. 
9* Floor 
Wasliington, D.C. 20002 
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Complaint Intake Unit 

825 North Capitol Street NE- 8th Fl. 

Washington, DC 20002 

(202) 724-6556 







M^^^^p^^i^^^^^^^^ 



l-z^NtV^T' ^ **' 



Fax 



Time Sensitive IVIaterials Attached 



Prompt Attention: Principal/Administrator 

Special Education Coordinator 



Telephone Number: (202) 

Fax Number: (202) 261-0200 



Pages: 10 

Date: June 26, 2006 




Please find attached a copy of a Scheduling Memorandum and a copy of the Due 
Process Complaint Notice regarding: 



Student: D 



School. Attending SAIL PCS 

The complaint Intake Unit is .^sponsible for P'-?y'*"9 P^^jl^l^^^^^^ 
notice that a Due Process Complaint has been filed with the StudentHeanng 
?^cl If you have questions about the attached Notice, please contact the 
rJmoia nt?ntake Unit at (202) 724^556. Otherwise, if you have questions about 
Sie conteii o^^^^^^ Should contact your legal counsel for further 

advice. 

Thank You 
Pamela M. Brown 
Staff Assistant 



The document(s) accompan^ng this telecopy t-"--S^'<^S'ri Sl^ n?rti"SS1^ 

privileged. The infomiation is intended onty for "^e of the indwdual or ^^a^ Y .^ 

b^LS^ntSSs^Si^^^^^^^^ --- - -' ^ 

[mStely notify us by telephone Forretum of the original document to us. 
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TRANSMISSION VERIFICATION REPORT 



DATE, TIME 

FAX NO, /NAME 

DURATION 

PAGE(S) 

RESULT 

MODE 



TIME 

NAME 

FAX 

TEL 

SER-tt 



06/26/2006 20:04 
STATE ENFORCEMENT 
2024425253 

000D6J436181 



06/26 20:01 

92610200 

00:03:08 

10 

OK 

STAND/irf^ 

ECM 



■":;'-:r "■"'-'' ^'"'f- 



Complaint Intake Unit 

825 North Capitol Street, NE- 8th Fl. 

Washington, DC 20002 

(202) 724-6556 




■sill I. J. 



F^ 



Time Sensitive Materials Attached 



Prompt Attention: Principal/Administrator 
f-rompi « spec\3\ Education Coordinator 



Telephone Number: (202) 

Fax Number: (202) 261-0200 



Pages: 10 

Date: June 26, 2006 



mease find attached a copy of a Scheduling Memorandum and a copy of the Due 
Process Complaint Notice regarding: 




Student: 

School: Attending SAIL PCS 



Co.p.a-.. ^U'^}^r^S^!^t!^":r^s:^X^ 



The 

AZ^^ AMm.^4' iM rtttA 



Comolaint has been filed 
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Complaint Intake Unit 

825 North Capitol Street, NE- 8th Fl. 

Washington. DC 20002 

(202) 724-6556 



'^*^ ' **^^^^^^^^^^^^B 




fjjT^-^'.^^X-f-: 



^^yx%^^y^'^>\^^^^B^^^ 



.i..-.v;A«j~- 



F^ 



Time Sensitive Materials Attached 



Prompt Attention: Attorney: Donna Wulkaw, Esq. 

Parent: Michelle Hawkins 

Telephone Number. (202) 682-3909 

Fax Number: (202) 955-1015 



Pages. 3 

Date: June 26, 2006 



Please fmd attached a copy of a Scheduling Memorandum regarding: 




School Attending SAIL PCS 

The complaint Intake Unrt is responsible ^^^ t t^b^f^l w^^^ the 
infomiation notice that a Due Process Co^'^'^t^as b^n^e^^^^ 
Student Hearing Office. If you ^ave qu^tions^^^^^^^ ;^ 

your legal counsel for further advice. ^^^^ You 

Pamela M. Brown 



JT^JS Snded orty fi use of Ite in*k)ual or ^2;naj^ 

document to us. 
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TRANSMISSION VERIFICATION REPORT 



TIME 

NAME 

FAX 

TEL 

SER.tt 



06/26/2886 19:33 
STATE ENFORCEMENT 
2824425253 

000D6J436181 



FAj^Na/NANE ^%^%^^}t\l'' 

DURATION ««?il^iJ®^^ 

PAGE(S) 80:00:56 

RESULT ^ 

MODE ^ 

STANDARD 

ECM 



Complaint Intake Unit 

825 Nortii Capitol Street, NE- 8th Fl. 

Washington. DC 20002 Si^i^ll^ii^eapft^ifi^^fpJw^ 

(202) 724^556 ll^^S^i^lPS^f^i^fieifelS^ 

^ " " ** r» -1^ • 4** T* 44 -II *tw *W *n tm *J r w^ ,t r^\m t, ^^ t^ t m m M m '\ ' . k.. > m " I A-II 




-^H .. »4^+«hn»^.*. . .«..^„ , i,^(J,tH 



F^ 



Time Sensitive Materials Attached 



Prompt Attention: Attorney: Donna Wulkaw, Esq. 

Parent: Michelle Hawkins 

Telephone Number: (202) 682-3909 Pages: 3 

Fax Number: (202) 955-101 5 Date: June 26, 2006 



Please find attached a copy of a Scheduling Memorandum regarding: 




Student: 

School: Attending SAIL PCS 

The Complaint Intake Unit is responsible for provWing parties with 
infomnation notice that a Due Process Complaint has been filed with the 
Student Hearing Office, If you have questions about the attached Notice, 
please contact the Complaint Intake Unit at (202) 724-6556. Otherwise, If 
you have questions about the content of the (x>mpliant you should contact 
your legal counsel for Utrflier advice. 

Thank You 

Pamela M. Brown 
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13/11/3005 X^:<ie 2*324425556 STUDOIF HGARirftSS OFF PAtSE Q6/9S 



*S//j/c Education Age}tcyfor the District of Coltonbi^^ 
State Enforcement and JnvesngaHon Division (SEI^^ ^-j 

Special Education Programs O C^ 



to 






Z)/^g Process Complaint Notic e 

• The form is uji^c tO giVc notice of a due process complaint to the District of Columbia 
Public Schools, District of Coliimhia Public Charter SchooCs (EKTPS or LEa> andA^r 
parents with t^pect to any maacr rdaiinfi fo llie idcntificacion^ evaluation, or ^Jucaiiotial 
piacemem of a Ch?ld widi a df^^iliry, <?r the prcvisloa of a free appropriate public cdacatioo 
tottacchnd- A oartv mav not have a dac procegs hearing ti&til die P3trtv> or the at^^rgt^v 
rcprcsCTrilng the onrtv. fitc5 a flotice tti at meeta the rggwtrement^t <if the Individuals with 
H;>.j,^^bilitics Edui^tion Improvement Act HDEf AV 

♦ The duA process complaint mast dcscnbe an alleged viofatioo thar occunred not more rhan rwo 
(2) years before th^ <Jatc that the parent ot school sy^ltia knew or should have known aljoui 
tiie alleged action that is die basis of the cojnplilint 

* Notice must be provided to the Student Hearing Office of Cbc DC Pvblic Schools. 825 North 
CApitoi $trcct» Ne> 3**- Floor, Wa3hinga?n, DC 20002: hx number 202/442-5556. 

* Uniits^ tiie other party agrees^ the pam- reauestir^ the d uo proc^ts hgarmg shall not ^ge 
allowecf ^9 f^isc issues M the ducr nrocess hearing th at arc not rgj yed jp ^his OyL Z_ Proc<tS3 
Cofflfilftrnt Nctfice , Th err fore, please be thorough in providing the informatioo requested- 

- Prior to the opportonity f^r an impartial due process hearing, the Local Educarlonal Agency 
(LBA) shall convene a meeting; {called a ^ftesofutlon Session") with rhfi pafcnt(!i] unless the 
parent(s) and ihe Local HducatioiifLl Agency agree in writing to waive this ineetifsg. You wlH 
be cot)iac;£ed by a representatrve of the Local Educaciooal Agency to schedule xho meeting. 
The ^Student Hcarinji Office does NOT schedule rcsoltiflon oie^tingy . 

• Mediation is a(so avatjabie to all parties as an attcmative to a rctoJutton meeting or a Dtic 
Proccsi Hearing. 

INFORJVL^TTON ABOUT THE STUDENT : _^ 

Student Nanc: Umamm^m. H ■■IV B irth Date: mtKm/ ^ i I ^ 




Address: 

Hon^c Sciiool: 



. - I - - _ .^ . , ■ " "^ JM " ' ' -^^ - - — ■ •* ■■ — «A ^^^^^■■^^^^^^^^fc^^^^i^^— «^4^^^^ 




prfcsetit: School of A«cndanc 



s o jH L u 



h this a chancr school? Yc S (iry€:s. you must also provide a copy of this nciioc 'o th*; 

^ 1 i y iCh?irt<jr school principal or director) 
1>aniiit/Goardian of fho SvMl^ryx:, f^iok^Uc fi^y^kri^r ^ -_^ -_.. — .« 

Address (If diff^rt^nt Toni the sft>dent ,^ al^v^): fOOl H? ^f^<^f^ f^i^ , ^ ^^^^ .™, /^^ 

Phone/Contact Nitmbcrr Fax Number (if appHcgble): ^ . _ .^_ 

1 



KC^ * 



t 
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Case 1 :06Hpy-mj^g| 



ig/Ll'200^ 1 



">• 42 



B. 



c. 



r^riividimt Makin g the Comp l ^intnRefliiest for Dne Procfe??? Hearing : 

rhonc; (hi i^t-£rV^y3fxv) ___ 



■ifc ■ <» ^* 



(Fax) 



(e-maiO 



Rdr.rionship to ihc Srudcnt: 



7^ 



Parent 



Legal Guardian t-1 

Local Educaticrn Agericy (LEA) u 



Parent Sunrogeu 
Parent Advocate 



Le^ai Repre-^entative/At torncv (if applicable): 

On 



Witi attorney / legal repTcscntalivc fitread che rcsoJurlott jc&sion? U Yes 



7. 



>*4*A ^<»^1 



U No 



jy roittPlaint Made Against (check al l t\sit aoolv): 

GOCPS school (naiw? of the achool if difTctctrt from page onc)_ 



^Cliarter school (name of ^ic charter school if different ttom page onfi). 
a^^on-pubUc school or rcsideatial treatment facility (name) 



''■_^ Parens; 



E. Resolutiop Session BetW^^" Parei^t and LEA: 



Avoid having this meeting:-) 

D I i.vi5h CO w:iiv*5 tU« Rcsoiutian Session- 

F. MPfliati^pi Process: 

hearing on parent's due proccsfl cgmplainU PJex« check alt d^at apply: 

C J ^m t^^jy^aurig m^dUiion a^ an alteniativo to the resolution «55toa mcedng. 

~2 1 am req\:cf;ting mtsdiadon sei*viges 2Ilb^ 

^ ' «^o not wish to use a mediator at chia time. 



SEIDDFO^ l?c« d.?0CM)5 
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G- Facts and Reasons for the Complaint : 



^ acrordoncc wfth the TndivWual, with Disabilities Edtxarion Impravemsnt Act GDEf A), please compile the 



:k<ldrMon2i pages if needed): 



^IfJl^ "«««•« of tbc problem, including the ftcts relating to tfac problem, ihaf w.JI need to be 
addr^scd « a R«oJu«on S«3.on Tneedng, a M^ian^ Conference, and/or a Due Process Kcarmg-' 

5ee AttA^UJ Z^ffec 



2. To the extent known to yoti at tht* eitnc, how can thia problcTxi be resolved? 

Sec /ftjkjxt(i l^it^y- 



^z^ presented; , ^, 



IL g.^timated afuoujat of lime needed Jbr the hearing : JiAn AaY 

Nc^re- In the absence of a specified amount of tfrne, the SHO schedules hearfn^a In tiA-n KcHif hJorks of dttic 
and vvtO anocate t^o houfi to coflducj the liearin^. Please indicate if you b<^iicves more th^rt two UcnifS v/^H b^ 
needed. 

1 Accommodations a«d Assistance Needed : 

P!ea5c Iht any special accommodations you may fcquirc for 4 Resolution Session Mceting/Mediaiioft 
ConTcrcncc/CHi^ Process Hcadr.g. 

• IntrTpretar (please specify iht typq ) ___^^ ^^ 



• SpcMTioi ComniuTiicatJOn (pfcasa dcacfibc ch€ cvoe l 

• Special Accommodations for Disability (please bo specific^ 

• Other 



.SEFDDPCN Rcv'd. 9/50/03 



■.II I ^ ^,t 
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J. 



K. 



L, 



M, 



— " ^■»i 



J r (parcnt/g«ard.-«0 wa,ve receiving a copj of tfac p-occduml ,afegu««l5 at thi, time. 

Parent Signatnre anri A ffinnation ; 

1 affim thatthe tnfomarion provided or this fonn is iruc and corrco. 



Signamrs of Parent or Guardian 



Date 



Signature of Attorney/ I e^ al Representarivp ,- 




Legal Rc^ 



presentotlvc / Advocate J^ Hd^JT^ 



P. 7 
PA6E 09/39 



ignature of LKA Representa tive fjf hearing reoue^it^ fay TF Aj. 



Rcprsscntaiivc of LEA 



Date 

Mai!, fax or deliver this complaint oottce ta: 

Stdtc £i]fDrcemejt]it and loves tigadoti X>iVcsian 

For Special Education Programs (SEED) 

Stad«nt Hearing Office (SHO) 

825 North Capitol Street, NE, S**" Floor 

Washington, DC 20002 

Fax number; 202/442-5556 



SE^DHPCN R.cVao^C/05 
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i^.d 



Law Office Of 

Donna L. Wulkan 

1765 N Street, N.W. 

Carriage House 

Washington. D.C. 20036 



(202) 682-3909 
telecopier (202) 955-101 5 



CO 
CO 
June 23. 2006 ^^fZJ 



to 



I— 



Sheila Hall 

State Enforcement and Investigation Division 

For Special Education Programs ^ c5 

Student Hearing Office 

825 N. Capitol St., N.E., 8* floor "0^ 

Washington, D.C. 20002 

BY FAX AND MAIL 







Dear Ms. Hall: 

As the educational attorney for Mr. Carlton and Mrs. Michelle Hawkins, parents of 
D^iMfM HUlttm, I am writing pursuant to the IDEIA. DCMR and local DCPS rules and 
regulations to request that you schedule a special education administratiye due process hearing 
regarding Dominique. This case requires a sit-down denial and appropriateness hearing. 

DflMMHptt is a 1 3 -year-old student who is currently in the 7* grade at the Sch ool for Ar ts 
in Learning (hereinafter "SAIL") Public Charter School's Middle School program. D^MM^ 
has been diagnosed with Attention Deficit Hyperactivity Disorder, Predominantly Inattentive 
Type- Reading Disorder; Mathematics Disorder; Disorder of Written Expression; a moderate to 
severe speech and language impairment in both receptive and expressive language; and a severe 
impainnent in language processing and language memory. Recent testing indicates that he is 
reading and writing at the second-grade level and his cognitive functioning is in the borderlme 
range for his age. DSHMpft has been found eligible as a student in need of special education 
with disability classifications of speech/language impaired and learnmg disabled and his lEP 
calls for a full-time special education program. 



Dm^ifm has attended SAIL PCS since entering the 1" grade. However, his current 
middle school program at SAIL is inappropriate. DflHlpiis not m aking adequ ate -academic 
progress and he is not receiving all of his required related services. D«MiMl classes are too 
large and unstructured and do not offer an adequate amount of individualized instruction or 
redirection. He is easily distracted and his placement in a classroom environmsnt with disruptive 
classmates (and a previously "open classroom" setting) is inappropriate. 

Instead, D«HMpi requires a highly structured, ftill-timc special education program that 
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focuses on teaching students with severe learning disabilities and speech and language 
impairments. D«MH|K also requires small classes with a low'student-to-teacher ratio. Iii 
addition, DoHHpc requires a placement with well-matched peers who do not present with 
behavior problems or cause distractions for Dmmmfm in the classroom. 

Therefore, Mr. and Mrs, Hawkins raise the following complaints: 

1. In violation of the IDEIA and DCMR, SAIL has failed to develop an appropriate lEP. 
including, but not Umited to, developing appropriate goals and an appropriate disability 

classification. 

2. In violation of the IDEIA and DCMR, SAIL has failed to issue an appropnaic notice of 
placement. 

3. In violation of the IDEIA and DCMR, SAIL has failed to provide for and deliver appropriate 
instructional and related services. 

4. In violation of the IDEIA and DCMR. SAIL has failed to evaluate the student in all areas of 
his disability. 



5. In violation of the IDEIA and DCMR, SAIL has foiled to ensure Di 
progress in his academic program. 



makes adequate 



6. In violation of the IDEIA and DCMR, SAIL has failed to provide appropriate special 
education instruction and therefore has failed to provide an appropriate placement. 

These failures constitute a denial of Free Appropriate Public Education ( FAFE) A s 
relief, the parents request that the hearing officer order SAIL to place and fimd DimtHl^m, 
including transportation, at an appropriate full-time private special education program that can 
address his significant academic, language, organizational and attcntional disa bilities, such as the 
Chelsea School. The parents also request an IBP meeting, to be convened at DflMHff* new 
placement, to revise his lEP as needed. In addition, the parents request compensatory education. 



Sincerely, 



Donna Wulkan 



V ^ 



' \-r-,. 



'f r,t 



\ 



CC: Mr. and Mrs. Hawkins 

George Gaudette 

Principal, School for Arts in Learning 

1705 H. Street, NW 

Washington, DC 20006 
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p. 1 



Fax Transmission 



Law office of 
Donna L. Wulkan 

1765 N street, N.W. 

Carriage House 

Washington, D.C. 20036 

(202) 682-3909 

telecopier (202) 955-1015 



To: 



Sheila Halt 

State Eaforcement and Inveiitigation 
For Special Education Programs 
(202) 442-5669 



Date: June 23, 2006 



CC: 



From: 



Subject: 



Pages: 7, including this cover sheet 



Stefan Black 

Law Clerk 

Law Office of Donna Wulkan 






Pleae^e see attached tetter,. 






coco 
rn 



«3K 

to 



Ml 



7hc intbmiation contained in this telefacsimile message is transmitted by an attorney. It Is privileged and 

coafidential, intended for the use of the individual or entity named above, if die reader of this message is 
not die intended recipient, you aie herel>y notified that any dissemination, distribution or copy of tins 
comnninication is strictly prohibited. If this coramunication has been received in error, please notify us 
immediately by telephone, collect if nccc-ssary, and rcmm the original message to U5 at the above address 
via first class mail (we will reimburse postage), Ttiank you. 
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STATE EDUCATION AGENCY 
DISTRICT OF COLUMBIA PUBLIC SCHOOLS 



In the Matter of: ) BEFORE A SPECIAL EDUCATION 

) 

Petitioner ) 

) HEARING OFFICER 

Vs. ) 

) 

DCPS/NON-PUBLIC ) 

Attending SAIL PCS ) DISTRICT OF COLUMBIA 

Respondent ) PUBLIC SCHOOLS 




SCHEDULING MEMORANDUM 

1 A due process domplaint notice and request for due process hearing has been received by 

the Student Hearing Office in the State Enforcement & Investigation Division. Pursuant 
to 20 U.S.C. § 1415(f)(1)(B), prior to the opportunity for an impartial due process 
hearing the Local Educational Agency shall convene a resolution meeting with the 
parent(s) and the relevant member or members of the IE? Team who have specific 
knowledge of the facts identified in the complaint within IS calendar days of receiving 
notice of the parents' complaint . The meeting shall include a representative of the Local 
Educational Agency who has decision-making authority. The Local Education Agency is 
responsible for scheduling the resolution meeting in consultation with the parent. The 
Student Hearing Office does not schedule or particip ate in resolution meetings. 

2. The complaint notice was filed on June 26, 2006 

3 . The deadline for the resolution meeting is July 1 1, 2006 unless the parent and 
Local Educational Agency agree in writing to waive such meeting, or agree to refer 
the case to a mediator for mediation. 

RESPONSE TO THE COMPLAINT 

A Prior Written Notice Not Issued bv th ^ T^cal Educational Aeency. If the Local 

Educational Agency has not sent a prior written notice to the parent regarding the subject 
matter contained in the parent's due process complaint notice, the Local Educational 
Agency shall, within 10 days of receiving the complaint, send to the parent a response 
that shall include: 

1. An explanation why the Local Educational Agency proposed or refused to take 
action raised in the complaint; 

2. A description of other options that the IE? Team considered and the reasons why 

those options were rejected; 

3. A description of each evaluation procedure, assessment, record, or report the 
agency used as the basis for the proposed or refused action, and 



Rev'd. 7/6/05 
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4. A description of the factors that is relevant to the agency s propo^ m retUSTal. 

B- Prior written notice, if not already provided to the parent, must be sent by the Local 

Educational Agency to the complaining party no later than July 6, 2006. 

C, Deficiency Notice . A complaint notice shall be deemed sufficient unless the party 

receiving the notice notifies the Student Hearing Office and the complaining party in 
writing, within 1 5 davs of receiving the notice of the complain t, that the complaint does 
not satisfy the notice requirements specified in 20 U.S.C. 1415(b)(7)(A). 

The deadline for filing a deficiency notice is July 11, 2006. 

DUE PROCESS HEARING 

Pursuant to 20 U.S.C. § l415(f)(l)(B)(ii) if the Local Educational Agency has not 
resolved the complaint to the satisfaction of the parents within 30 days of the receipt of the 
complaint, the due process hearing may occur, and all applicable time lines for scheduling a due 
process hearing will commence. A final hearing officefs decision must be issued within 45 days 
from the expiration of the 30-day resolution period, 

QUESTIONS AND INFORMATION 

The staff with the Student Hearing Office does not provide legal advice. The parties 
should consult with legal counsel or other representative to answer any legal questions about your 
rights duties, and responsibilities under the law. The school or the Local Education Agency 
responsible for scheduling the meeting will provide information about the time, date, and location 
of the resolution meeting. 



RevM- 7/6/05 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA STATE 



ENFORCEMENT AND INVESTIGATION DIVISION (SEID) 

SPECIAL EDUCATION PROGRAMS ^ ^ 

) 

Hariw ^ 

"^ ) July 6. 2006 

) 







i ' . 

SAIL PCS ) ^ .N5 

lui^H^n fn n.«miss or in thA Alternative Mot ion to Join a Necessary Party 



wmm ■ * 



Comes now, SAIL Public Charter School and requests that the hearing complaint 
filed on June 26. 2006. be dismissed against SAIL PCS. SAIL, as an LEA. cannot 
provide the relief the parent is seeking. Only DCPS, as the SEA can place students in 

another LEA. 

The complaint only names SAIL as a party to the action. The parent alleges that 

SAIL failed to develop an inappropriate lEP, did not provide appropriate services and 

did not evaluate the student in all areas of disability. To date, the student has a cun-ent 

lEP dated Mach 16, 2006, signed by the parent. His most recent evaluations took 

place in 2005. Additionally, the student receives speech language therapy and 

occupational therapy, so it Is unclear as to what area of disability requires addlttonal 

evaluations. Lastly, the parent alleges SAIL failed to issue an appropriate notice of 

4 

placement. SAIL, as Its own LEA, does not have the jurisdictfon to place students 
outside of its own LEA. Only DCPS, as the SEA. can place students in an alternative 

LEA. 



1 



29 



Jyl- ;• 2 



zS^f ll^r^^f^l^on DrnW.-^t m\n Filed 07/25/2007 Pa^©3(D!icitf 36K. i 



Regardless of the above alleged violations, the only substantive relief .^quested 
by the parent is placement in a full-time, special education school, such as the Chelsea 
school. SAIL, as its own LEA. can only place students within its own program. It does 
not have authority to place students in other charter schools, in DCPS schools or in 
private schools. DCPS, as the SEA, is the agency that must place students Into other 
LEA'S within the District of Columbia Consequently. SAIL requests that this hearing 
request be dismissed against SAIL since DCPS is the only party that can pn^vlde the 

relief requested 

m the alternative. SAIL requests that DCPS be joined as a necessary party to 
this action. As stated above the only substantive relief being requested is placement 
Given that the student cun-ently attends an LEA charter school, only DCPS as the SEA 

can place a student In an alternative placement. 

Based on the above, we respectfully request that this hearing request be 
dismissed or in the altemative, that DCPS be joined as a necessary party. 



Respectfull>«ubmitted , 



Laura Duos. Esq. 

Datton, Dalton, & Houston, P.C. 

1008 Pendleton Street 

Alexandria. Virginia 223 1 4 

703-739-4300 

703-642-2323 - fax 
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State Education Agency for the District of Columbia 
State Enforcement and Investi^tion Division (SEID) 

Special Education Programs 



In the Matter of 



Date of Birth: 




IMPARTIAL 
DUE PROCESS HEARING 



Held at: 825 North Capitol Street, NE 
Eighth Floor 
Washington, DC 20002 



To: Due Process Hearing Officer 

825 North Capitol Street, NE, 8^^ Floor 
Washington, DC 20002 

MOTION TO DISMISS 



A 



Petitioner, District of Columbia Public Schools, C DCPS") by and c =^^ 
through its attorneys, the Office of the General Counsel, files this Jklotion to:; 
Dismiss DCPS from this action, and in support states as follows: 

1. On June 26, 2006, Donna Wulkan, Esq., filed a due process complaint 
("Complaint") on behalf of parent, Michelle Hawkins against School for 
Arts in Learning Public Charter School. ("S-ALL. PCS"). 

2. This Complaint identifies D«MliipB UmMt^ CTmmmm^) present 
school of attendance as SA.I.L. PCS. D««lrti»* home school is 



3- 



4. 



identified as the same. The Complaint is attached as DCPS Exhibit 1. 

In five of the five legal claims in the Complaint, Parent's counsel makes 

allegations against S.A.I.L. PCS. 

Parent's Counsel requests the following relief: 

a. S A.I.L. to place/fiind student w/transportation at an appropriate full-time 
private special education program 

b. SA.I.L. PCS to convene an lEP meeting at new placement to revise lEP 
as necessary, and 
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c. S.A.I.L. PCS to provide compensatoiy education 

5- Local law provides the following: 

3019.1 Pursuant to the DC School Reform Act, District charter 

schools shall elect to be Local Education Agencies ("LEA 
Charters") or District of Columbia Public Schools ("District 
Charters") for special education purposes. 

3019.2 LEA Charters shall be responsible for ensuring that 

the requirements of Part B of the Act, including 
documentation of required policies and procedures, are met 
in regard to children enrolled in their schools, consistent 
with the requirements of Chapter 38. 

3019.3 Except as provided in 3019.4 and 3019.5 below, LEA 

Charters are responsible for special education evaluations, 
and, if necessary, I EPS and placements for children with 
disabilities enrolled in their facilities 

3019.8 LEA and District Charters are responsible for providing all 

necessary related services to children with disabilities 
enrolled in their facilities, consistent with these children's 
lEPS. 

3019.9 When an LEA Charter concludes that it cannot serve a child 

with a disability enrolled in its facility using the fiinds 
available to it, it shall appeal to DCPS, in its role as designee 
for the State Education Agency (SEA), for assistance. 

30 DCMR 3019.1,3019.2, 30198, 30199 (2003). 

6. IDEA Charter is an LEA Charter and therefore is responsible for 
implementing the requirements of Part B of IDEA, including special 
education evaluations and lEPs. 

7. Under the law, DCPS only plays a supervisory role, unless it is notified by 
the LEA Charter that it cannot service the student. 

8. In this matter, the IDEA Charter never notified DCPS that it could no 
longer provide Part B services under the Act to Dm^KtKlk 

9. Hence, IDEA Charter alone is solely responsible for the allegations made 

in the Complaint. 
WHEREFORE, DCPS respectfully requests that DCPS be dismissed as a party 

in this matter. 
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Respectfully submitted. 



Ouinne J^arris-Lindsey/simed d ectronicaHy 

Quinne Harris-Lindsey, Esq., 
DCPS Attorney-Advisor 
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Office of the General Counsel 



825 North Capitol Street^ 
Room 9095 

Vrashington, DC 20002 
(202) 442-5000 main 
(202) 442-5166 direct 
(202) 442-5098 fax 



Fax 



To: Donna Wulkan, Esq. 



Fax; 202/955-1015 



Phone; 202/682-3909 



Re; 



D. 



From: Ann J. William 
Paralegal Sped 



Date: July 7, 2006 



Pages: 4 




CC: 



D Urgent D For Review D Please Comment D Please Reply D Please Recycle 



•Comments: 
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(:^02) 44a-5i66 direct 
(q.o-j^'} 44S-5ogS fax 




To: 



Donna Wulkan, Esq, 



Fax; 2oa/955-iox5 



Phone: 20^/68a-3909 



From: Ann J. Willi; 
Paralegal ST>eci 

Date: Jnlyy, aoo6 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA 
STATE ENFORCEMENT AND INVESTIGATION DIVISION 

SPECIAL EDUCATION PROGRAMS 



;X*- .--V ,- —» 



C~3 



s .• 



f ; ! 



In re: ) 

^^^ ) 

) 

^ ) July 13, 2006 

) 
SAIL PCS ) 



PLAINTIFF'S OPPOSITION TO THE MOTIO NS TO DISMISS 

srmMTTTED BY BOTH SAIL AND DCFS 
ANn RFSPONSE TO SAIL'S MOTION TO JOIN A NECESSARY PARTY 



CO 



KjJ 



L Introduction 



COMES NOW, Carlton and Michelle Hawkins (Plaintiffs), parents of Di 
H«^aft, and request the Motions to Dismiss filed by School for Arts in Learning (SAIL) and 
District of Columbia Public Schools (DCPS) be denied. First, because all substantive claims 
concerning the denial of FAPE are directed against SAIL and because SAIL would be 
responsible for paying both compensatory education and attorneys' fees in the event that 
Plaintiffs prevailed at the upcoming due process hearing, SAIL is a necessary party to the current 
action. Furthermore, because all factual disputes must be resolved in favor of the nonmoving 
party in summary judgment actions and because Plaintiffs have alleged sufficient facts to 
establish a prima facie case of denial of free appropriate public education (FAPE), SAIL's factual 
aiguments are inapposite at this stage of the proceedings and as a result, their Motion to Dismiss 
should be denied. Second, because SAIL is likely authorized to provide Plaintiffs with complete 



1 
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relief, DCPS may not in fact be a necessary party to the instant action at this stage of the 
proceedings. However, if the Hearing Officer should find that SAIL is not authorized to place 

'at another school or is otherwise unable to provide Plaintiffs with complete relief. 
Plaintiffs move that DCPS be joined in the instant action and their Motion to Dismiss be denied. 



11. Background 

In their Due Process Hearing Request dated June 23, 2006, Plaintiffs alleged that SAIL 
had denied D^iHipk FAPE on the following grounds: (I) that SAIL has failed to develop an 
appropriate lEP for DtftfMpi, (2) that SAIL has failed to deliver appropriate instructional and 
related services to DflMMpb, and (3) that SAIL has failed to provide D«MH|M with an 
appropriate special education placement. As relief for these denials of FAPE, Plaintiffs 
requested placement and funding for DtfHUpk at a full-time non-public special education 



program, a compensatory education award, and attorneys' fees. 

On July 6, 2006, SAIL filed a Motion to Dismiss requesting that Plaintiffs' Hearing 
Request be dismissed or, in the alternative, that DCPS be joined as a necessary party. On July 7, 
2006, DCPS filed a separate Motion to Dismiss requestmg only that they be dismissed as a party. 
Plaintiffs now enter their opposition to both motions. 



III. Argument 

A. Because SAIL is solely responsible for the actions constituting the alleged denial 
of FAPE and because SAIL would be responsible for paving both t he compensatory 

education award and Plaintiffs' attorneys' fees in the event that Pla intiffs prevail at the 
hearing, SAIL is a necessary party to the current action. 

Under the District of Columbia Municipal Regulations Section 5-3019.2, LEA Charters 
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such as SAIL are responsible for implementing the terms of the IDEIA with regard to children 
evuolled m their schools. Plaintiffs thus directed the allegations set forth in their Hearing 
Request agamst SAIL. Specifically, Plaintiffs alleged that SAIL failed to provide D- 
with an appropriate placement, denied him his required related services, and was unable to 
develop and implement an appropriate lEP to suit his unique academic needs. In addition. 
Plaintiffs alleged that the above-listed failures resulted in Dmmt^ failure to progress. 
Because the responsibility for the provision of FAPE belonged to SAIL and because the 
decisions that led to the alleged denial of FAPE were made exclusively by SAIL officials, it is 
SAIL'S responsibility to defend their actions at the hearing. 

Furthermore, if the hearing officer should decide that SAIL did indeed deny D< 



FAPE, they alone would be responsible for providing Dmmn^ with the compensatory 
education award and the attorneys' fees requested in Plaintiffs' hearing request. Despite SAIL'S 
allegations that the only substantive relief requested by the parents was the placement at a private 
special education program. Plaintiffs explicitly requested compensatory education.* Furthermore, 
under 20 U.S.C. § I415(i)(3), a prevailing party at a due process hearing is entitled to reasonable 
attorneys fees. A recent decision from the U.S. District Court for the District of Columbia stands 
for the proposition that so long as an LEA Charter school is capable of providing the services 
ordered by a hearing officer, the responsibility of providing both the ordered services themselves 
and the attorneys' fees incurred in preparation falls solely on the LEA charter school and not on 
DCPS. See IDEA Public Charter School v. Belton, 2006 U.S. Dist. LEXIS 13321, 45 IDELR 
719 (D.D.C. March 15, 2006). 



I tc 



la Addition the parents request compensatory education." Hearing Request at 2. 
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ta BeUor,. a hearing officer ordered a public char^r school to provide one of i. studen. 
„Uh an occuparronal .herap, evaluar.on. B..on. .006 U.S. Dis.. LEXIS .3321. 10. T^e school 
objected and sued bo* .he siuden.' paren. ^ DCPS, arguing *at DCPS - no, *. school - 
should be responsible tor hmding .he evaluation. «. a. 10-11. The District Court disagreed, 

IDEA," and because there was no indicatron fta. the school was unable to tod the occupational 
therapy evaluation, the school was solely responsible for providing the evaluation and to pay the 

Student's attorneys' fees. Id. at 17. 

Here, like the school in Belton, SAIL is an LEA Charter school and is thus solely 
responsible for ensuring that the terms of the IDEIA are met with respect to D- 
such, should the hearing officer determine that SAIL denied D«i«^ FAPE, the responsibility 
for implementmg the ordered relief would also fall solely upon SAIL unless they were able to 
demonstrate that they were mcapable of doing so. As of the filing of this opposition, no such 
iadication has been made. Thus, just as the school in Belton was responsible for paying for the 
evaluation and the parents' attorneys' fees, SAIL - not DCPS - should be required to pay 
Yi^l^gfam compensatory education and Plaintiffs' attorneys' fees. 

Therefore, even if one accepts SAIL's argument that they are not authorized to place their 
students in other schools, they are still a necessary party to this action because they are the party 
responsible for denying D«Miii FAPE and they are at the very least responsible for paying for 

compensatory education award and Plaintiffs' attorneys' fees. The sole remaining 
issue raised in SAIL's Motion to Dismiss is whether summary judgment should be granted 
because the factual allegations raised in Plaintiffs' Hearing Request are untrue. . 
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Under Federal Rule of Civil Procedure 56(c), a motion to dismiss should not be granted 
ualess it .3 shown that "there is no genume .sue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.- A Court considering such a motion shall resolve 
all factual disputes in favor of the non-moving party and draw all logical inferences therefrom. 
See Arnett v. Kennedy, 416 U.S. 134, 139 (1973). Because the Hearing Officer must assume the 
facts alleged in Plaintiffs' Hearing Request to be true when considering the merits of SAIL's 
Motion to Dismiss and because these allegations raise genuine issues regarding material facts. 
Plaintiffs respectfully request the hearing officer deny SAIL's Motion to Dismiss. Defendant's 
contentions that DT H 1 lEP is current or that he has been comprehensively evaluated are 
factual arguments that are simply not pertinent in summary judgment proceedings. 



R B.o«...e SAi r i« likely authori ^>>H tn provide PhiiiHffs with ail the relief 
..q....tPd in the b^^rina request. D CPS m«y not be a necessary party to the instant action. 

District of Columbia Municipal Regulation Section 5-3019.13 defines the responsibilities 

of LEA Charter Schools as follows: 

LEA Charters shall provide their own representation at, and be responsible for 
implementation of all agreements or decisions resulting from, mediation and due 
process hearings involving children in their school, unless implementation of the 
agreement or decision is the responsibility of DCPS as a result of any actions or 
inactions of DCPS while a child had been enrolled at an LEA Charter school or 
purusant to federal law or local law or regulation, (emphasis added) 

However, if an LEA lacks the funds to properly implement a hearing officer's decision, it 



- Under Rule 12(c), a 12(b)(6) motion is to be treated in all respects as a motion tor summary Judgment and 
disposed of as provided in Rule 56. The same is true for any motion to dismiss. 
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,.U appeal to .he S.a. E.uca.„n Agency (SEA) for assistance.' Thus, .he language of DCMR 
§ 5-3019. n and DCMR § 5-30,9.9 suggests that DCPS is not a necessary party indispu.es 
between LEA Charter schools and their students unless (.) so.e acUon or inaction on the par, of 
DCPS tndicates that it has taken responsibility for the child, or (2) the LEA can den.onstta.e *a. 
,. ,s financially incapable of serving the child and appeals to .he SEA for assis.a„ce.< 

DCPS has no. given SAIL any tndtca.ion .ha. i. is willing to assume responstbiltty for 
educa.ion. The Disttic. of Columbia es.ablished .he ins.i.u.ion of public charter 

schools .0 provide public schools wiOt "an op.ion for more auionomy over .heir administta.ion. 
opera.,ons and expendi.ures." D.C. Code § 38-1701.2(7). The Disttic, ceded grea.er au«,nomy 

,„ charter schools with the understanding such schools would be independently liable for the 
legal consequences of their policies. Specifically, D.C. Mun. Reg. 5 5-3019.2 provides mt LEA 
Charter schools are .0 be independen.ly "responsible for ensuring fta. Ae requirements of [*c 
IDEIA] ... are me. in regard to children enrolled in their schools." Here, U>e educa.lonal 
decisions .ha. deprived D^«* of FAPE were made solely by SAIL. DCPS had no 
toowledge of the programs and instruction strategies SAIL employed to teach DM 
dtd it play any role in the development ofD I II l » EP- DCPS was not responsible for 



= -Whea an LEA condute that itcaimo. serve a chiW wi* a disability enrolled ma taeiliy "'i"? *■» 
When an LbA commaes m ,„ ^ „,, „ de-imee for the Stale Education Agency, for assistance, 

funds available to it, it shall app^ to DCPS, ,n its role fjtl^' .^ea PMIc Charier School v. Bellon. 2006 
D C Mun. Reg. 5-3019.9. DCPS functions as the SEA for SAIL, iee lUHA ruoiu. 

U S Dist. LEXIS 13321 (D.D.C. March 15, 2006). 
students at different schools. 
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evaluating the extent of D^MpM impairment or for ensuring that the learning environment at 
SAIL was appropriate given D<BiMiVHll needs. As such, it is simply counterfactual that DCPS 
did anything to indicate that it had assumed responsibiUty for D^MflM education. 

Furthermore, SAIL has not yet demonstrated that it is financially incapable of providing 
with the funding necessary to attend a full-time special education program or that it 
has appealed to DCPS as its SEA for assistance. DCPS confirmed as much in its Motion to 
Dismiss. DCPS Motion to Dismiss at 2. Thus, because DCPS has not assumed responsibility for 

education and because SAIL has not demonstrated that it is incapable- of 
implementing the hearing officer's eventual decision or appealed to DCPS in its role as SEA for 
assistance, it appears that at this time SAIL would be responsible for implementing tiie hearing 
officer's order should the Plaintiffs prevail. Because Plaintiffs can likely obtain complete relief 
from SAIL, they may not be required to join DCPS as a party to the current action. 

In the event that SAIL is able to demonstrate that it caimot appropriate sufficient funds to 
cover the costs of a non-public placement for DmitKltfB or if the hearing officer should find that 
SAIL is not authorized to place D«HMp» at another school, DCPS would then become a 
necessary party because Plaintiffs would no longer be able to receive complete relief from SAIL. 
In that situation. Plaintiffs would request that DCPS be joined as a necessary party and that 
DCPS's Motion to Dismiss be denied. 

To ensure that Dmmmm receives the relief due to hun in a timely maimer. Plaintiffs 
respectfully request that the determination of whether it is SAIL or DCPS that is required to fund 

placement at a private school (should one be ordered by the hearing officer at the 
hearing) be made prior to the requested due process hearing. Equity demands that Di 
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not be denied his due relief while DCPS and SAIL engage in a legal battle regarding who is 
responsible for paying for this relief 



IV. Conclusion 



For the reasons stated above. Plaintiffs respectfully request that the Hearing Officer deny 



both Motions to Dismiss. 



Respectfully submitted. 




DONNA L. WULKAN, ESQ 
Unified D.C. Bar No. 370961 
1765 N. Street, NW 
Carriage House 
Washington, DC 20036 
202.682.3909 



8 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Opposition was served upon the 
following parties via first-class mail and via fax (if available) on the 13th day of July, 2006. 

Quiime Harris-Lindsey 
Office of the General Counsel 
825 N. Capitol St., NE 
Room 90009 
Washington, DC 20002 

Laura Duos, Esq. 
Dalton, Dalton, & Houston, P.C. 
1008 Pendleton Street 
Alexandria, VA 223 14 

George Gaudette 
Principal, SAIL 
1705 H. Street, NW 
Washington, DC 20006 

Mr. and Mrs. Hawkins. 
3001 20*^ Street, NE 
Washington, DC 20018 



TA „ T XT17',,1U«« Con 



Donna L, Wtilkan, Esq 
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DISTRICT OF COLUMBIA PUBLIC SCHOOLS 



In the Matter of: 



D 



92) 



Petitioner 



Vs. 



SAIL PCS 



) 
) 
) 
) 
) 
J 



BEFORE A SPECIAL EDUCATION 



INDEPENDENT HEARING OFFICER 



STATE EDUCATION AGENCY 



Respondent 



ON THIS DAY came on to be heard Respondent SAIL's "Motion to Dismiss or in the Alternative Motion to 
Join a Necessary Party." DCPS' "Motion to Dismiss" and Petitioner's Opposition to both Motions 



in the above styled cause. 



ORDER 



After reviewing the evidence, the Motion of SAIL is DENIED and the Motion of DCPS GRANTED. 

The allegations in the Complaint concerning a denial of FAPE are against SAIL. Furthermore, the Complaint 
does not state facts alleging that DCPS has denied the student FAPE. notwithstanding the parent's requested 
remedy of a placement. Additionally, based on the allegations in the Complaint. SAIL, as its own LEA, may be 
able to provide the relief requested should it be determined that there was a denial of FAPE. Accordingly. 
Respondent SAIL's "Motion to Dismiss or in the Alternative Motion to Join a Necessary Party." is Denied. 
DCPS' "Motion to Dismiss" concerning it being a party is Granted. 



Issue Date: 



: this date 




')-l3-dC 



laTSpecial 



education Hearing Offii 



Hearing Officer 



Original to SHO - Student's File 
€g)y To: ^; Parent' - C/O: 
^ DCPS - C/O: 
*^ CO Charter School - C/O: 

EQcO 









m 






Ox: 

GO 



Donna Wulkan, Esq, 



Ouinne Harris-Lindsey, Esq.. 



Laura Duos, Esq. 
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97037392323 

00:00:28 

01 

OK 
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TIME 

NAME 

FAX 

TEL 

SER.M 



07/31/2006 09:48 
STUDENT HEARINGS OFF 
2024425556 
2024425432 
BROH3J608601 



_j 




TO: 



RE; 



District of Columbia Public Schools 

Slate Enforcement & Investigation Division 
STUDENT HEARING OFFICE 

825 North C^itol Street, N.E. 

8"^ Floor 

Washington, D.C, 20002 

PHONE: (202) 442-5432 

FAX: (202)442-5556 




HEARING NOTICE 



tQ^ 



— — ^ii^^ ^m^u m^m 



^ 



LEA Uga, Ccu^l. ^UiMM^^Lli^i^ 

and (LEA) DOB: 








'^Z^tml32. 



Student's Name 



FROM; _ 



siP^ARON NEWSOME 



DATE SENT: 



Special Education Student Hearing Office Coordinator 



. ^^ ...wed vour Request for Due Proce^ Hearing or Mediation for the above named studert on 
''fm''f^r^'l^:^:l'Z Searing has been scheduled for: 

( ^ . 47 



DATE: 
TIME: 



^jm^jjim^J1m-lS^^ 
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RE: 



District of Columbia Public Schools 

State Enforcement & Investigation Division 
STUDENT HEARING OFFICE 

825 North C^itol Street, N.E, 

g*^*^ Floor 

Washington, D.C, 20002 

PHONE: (202) 442-5432 

FAX; (202)442-5556 




HEARING NOTICE 






] 







and (LEA) DOB: 




Student's Name 



FROM'. 



SHARONNEWSQ^^ 



DATE SENT; 



The 



.n> Hoari.. Omce received your R^uest^^rDueTr-:^ He^-«^E^o-^ 



^EL-PI^c be 'Seised that'the^earing has been scJ 
DATE: - / •^'='^ — 



Mediation for the above named student on 



TIME; 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA STATE 
ENFORCEMENT AND INVESTIGATION DIVISION (SEID) 

SPECIAL EDUCATION PROGRAMS 

^^ ) 

) 
V ) 

) HO David Smilii, Esq 

) 

SAIL PCS ) 

Motion to Join a Necessary Party 

Comes now, SAIL Public Charter School and requests that DCPS be joined as a 
necessary party Subsequent to our July 6* Motion, Dr. Peggy Peagler of DCPS 
participated in a resolution meeting on July 14, 2006. At this meeting it became clear 
that the central issue was the parent's request ttiat tiie student be placed at either the 
Chelsea school or Katherine Thomas School. 

Counsel for the parent, Donna Wulkan, stated that the parent expected to 
receive acceptance letters around the first of August and Dr. Peagler requested that 
copies of any acceptance letters be forwarded to her ASAP. Dr. Peagler also 
requested copies of all evaluations and a copy of the student's current lEP, which have 
been provided, In order to give Dr. Peagler time to review these documents and to 
accommodate her schedule, the parties agreed to reconvene the resolution meeting on 
August 8. 2006, at 10:00 a.m 

It Is SAIL'S position that one of two things will happen at this meeting Dr 
Peagler will approve one of the parent's recommendations for placement or she will 
offer a public placement If the former, this matter Is resolved and a hearing would be 
unnecessary If the latter, DCPS would need to be a party in order to defend their 
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recommendation of a public placement over the choice of the parent. Given the short 
time remaining before the beginning of the new school year. SAIL requests that this 
matter be scheduled for a hearing ASAP after August 8, 2006. 



Respectfully submitted, 




Paul S. Dalton, Esq. 
Dalton, Dalton, & Houston, PC 
1 008 Pendleton Street 
Alexandria, Virginia 22314 
703-739-4300 
703-642-2323 - fax 
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Certificate of Service 

1 certify that a copy of the foregoing, Motion to Join a Nece ssary Party, was 

faxed on this r' day of August, 2006, to: 

Donna Wulkan, Esq. 
fax no 202-955-1015 

Quinne Harris-Undsey, Esq. 
fax no 202-442-5098 




'4*^auf S. Daltc(fr' ^ 
Counsel for SAIL 
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Fax Transmission 



Law office of 

Donna L. Wulkan 

1765 N Street, N.W, 

Carriage Howsc 

Washinj;tiin, D.C, 20036 



(202) 682-3909 
telecopier (202) 955-1015 



'»*■ 



lo: 



Sheila Hall 

Student Hearing Office 



FaA#; (202)442-5556 



CC: 



Date: August 4, 2006 

Pages: 23, including this cover 
sheet 



Paul Dalton, Esq. (70:^) 642-2323 

Quinne Ilarris-l.indsey, Rsq. (202) 442-5098 



From; 
Subject; 



Domia Wulkan 

Plaintiffs Response to Dcfcndant^s Motion to Join a Necessary Party 



GO 
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The information contained in this telefacsimile message is transmitted by an attorney. It b. privileged and 
^^ct Si intended tor the u.c of the individual or entity nained above. If the reader of th,s n,e.^e .. 
: the .Lnded r^dpienU you are hereby notified *^ «^ ^^'-f-^'-'f'^tn'^^^^^^^^ 

rnmirninic'ition 1-5 strictlv prohibited. If thib comrnuiucation ha.s l)een received in error, please notity us 
rn^edialdy by lelephone colicct if neees.sa.y, and return the original message to us at the above address 
via first eluss mail (we will reimburse postage). Thank you. 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA 
STATE ENFORCEMENT AND INVESTIGATION DIVISION 

SPECIAL EDUCATION PROGRAM 



IN RE: ) 

) 
V. ) August 4, 2006 

) 
SAIL PCS ) 






Plaintif rs Response to Defendant's Motion to Join a Necessary Party 

COMES NOW, Carlton and Michelle Hawkins (Plaintiffs), parents of D< 
HiMiiHk and respectfully submit their response to Defendant's Motion to Join a Necessary 
Party. 



I. Background 

On July 6, 2006, SAIL submitted its Motion to Dismiss or In the Alternative Motion to 

Join a Necessary Party, arguing that because they were not statutorily authorized to place their 
students at another school,^ the Hearing Officer should either dismiss them from the case or join 
DCPS as a necessary party. See Attachment L The next day, DCPS filed a preemptive Motion 
to Dismiss, arguing that pursuant to D.C. Municipal Regulation Sections 5-3019,2, 5-3019.9, and 
5-3019. 1 1 , DCPS only assumes an active role in a particular school's education after the charter 
school cannot service a student. See Attachment 2. Because SAIL never notified DCPS that it 



^Defendants did not cite any law in support of the proposition that they were not authorized by statute to 
place their students in otiier local education agencies. 

1 
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could no longer serve D«iHpi, DCPS requested that it be dismissed from the case. Plaintiffs 
filed a response on July 13, 2006, arguing that (1) SAIL is a necessary party because Plaintiffs 
allegations are directed solely at SAIL, and (2) that SAIL may be statutorily authorized to place 
their students at other schools. 

On July 14, 2006, Hearing Officer David Smith denied both SAIL's Motion to Dismiss 
and their Motion to Join a Necessary Party, finding that "based on the allegations in the 
Complaint, SAIL, as its own LEA, may be able to provide the relief requested should it be 
determined that there was a denial of FAPE." See Attachment 4. Hearing Officer Smith also 
dismissed DCPS as a party because "the Complaint does not state facts alleging that DCPS has 
denied the student FAPE, notwithstanding the parent's requested remedy of a placement." l± 

The same day Hearing Officer Smith issued his ruling. Plaintiffs, SAIL, and DCPS 
convened a resolution meeting. At the meeting, representatives from SAIL conceded that their 
school was an inappropriate placement for D«MHpK, and the parties agreed that the remaining 



issue was 



relief See Attachment 5. The meeting concluded without a settlement, and the 



parties agreed to meet again via teleconference on August 8, 2006 to discuss placement of 

K ]± Defense counsel wrongly characterizes this meeting as a continuation of the 

July 14^' resolution meeting. As is clearly indicated by Dr, Peagler's resolution meeting notes, 
the July 14'*" meeting concluded "unresolved," Id, 

On August 1 , 2006, SAIL again moved to join DCPS as a necessary party, and Plaintiffs 

now enter their response. 



II, Argument 
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Pursuant to D,C. Municipal Regulation Section 5-3019.13, 

LEA Charters shall provide their own representation at, and be responsible for 
implementation of all agreements or decisions resulting from, mediation and due 
process hearings involving children enrolled in their school, unless implementation 
of the agreement or decision is the responsibility of DCPS as a result of any actions 
or inactions of DCPS while a child had been enrolled at an LEA Charter school or 
pursuant to federal or local law or regulation, (emphasis added) 

DCPS is therefore only a necessary party to the instant action if they have assumed responsibility 
for the education of D|MM|K^ Because Hearing Officer Smith implicitly held that DCPS had 
not assumed that responsibility when he dismissed them as a party and denied SAIL's July 6, 
2006 Motion to Join a Necessary Party, the instant motion must also be denied unless events 
subsequent to the July 14^ Order indicate that DCPS is now accountable for D^MBHPHil 
education. The only circumstances that have changed since Hearing Officer Smith issued the 
July 14*^ Order are the following: (1) SAIL's representatives have now admitted that they cannot 
serve DflMMpI and that SAIL is not an appropriate setting for him, and (2) DCPS has agreed to 
participate in a meeting to discuss placement of DMHHpi on August 8, 2006. Plaintiffs take no 
position as to whether these facts are sufficient to indicate that DCPS is now responsible for 

education. 

If the Hearing Officer should decide that DCPS is now responsible for DflMMipMlJl 
placement, then Plaintiffs respectfully request that they be joined as a necessary party to the 
action. If the Hearing Officer concludes in spite of these new developments that SAIL would be 
responsible for implementing a new placement for DflHHipA shoiild it be determined that there 
was a denial of FAPE, then Plaintiffs respectfully request that the Hearing Officer deny SAIL's 
Motion to Join a Necessary Party. 



T 

J 
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In its Motion to Join a Necessary Party, SAIL argues that at the agreed-upon August 8 
meeting, one of two things will happen: either DCPS will approve one of the parents' 
recommended placements or it will offer a public placement. In the event of the former, SAIL 
wrongly concludes that the matter is resolved and that a hearing would be unnecessary. Even if 
Plaintiffs receive their requested placement at the meeting, the issue of compensatory education 
will still be unresolved and thus, a hearing will be required to settle that dispute. As to that issue, 
SAIL is the proper defendant. Furthermore, if DCPS offers a public placement, SAIL assumes 
that DCPS would need to be a party to defend their choice of placement. However, any new 
placement proposed by DCPS would not be the subject matter of the hearing already currently 
scheduled for August 30, 2006 as a result of Plaintiffs' Complaint. Any actions taken by DCPS 



at the August 8' meeting are irrelevant to the question of whetlier SAIL has denied the student 



FAPE 



Currently, DCPS has set the hearing for the sixty-fifth day from the request on August 30, 
2006. Plaintiffs and SAIL are the only two parties to this matter and are in absolute agreement, 
that the hearing must be held as soon as possible. Plaintiffs' preferred placement for D< 
the Katherine Thomas School in Rockville, Maryland, has conditioned their acceptance of 
D««HBip» upon funding being provided to them by August 30, 2006. However, orientation for 
the school begins on August 25'\ and classes begin August 28*. Thus, in order for D< 
have a chance to take advantage of the opportunities offered by this program, it is necessary that 
the due process hearing in this case be set no later than August 23. Because of prior obligations. 
Plaintiffs' counsel requests that the hearing be set anytime between August 18th and August 
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'^-^2 



23rd- 



III. Conclusion 

For the foregoing reasons. Plaintiffs respectfully request that the due process 
hearing be set between August 18**" and August 23"**, 



Respectfully submitted. 




iucoi^i'yi^ 



lONNA L. WULKAN, ESQ. 
Unified D.C. Bar No. 370961 
1765 N. Street, NW 

Carriage House 
Washington, DC 20036 
202.682.3909 



^ Because DCPS was dismissed as a party to this action, they currently do not have standing to delay the 
date of the hearing. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Response to Defendant's 
Motion to Join a Necessary Party was served upon the following parties via first-class 
mail and via fax (if available) on the 4th day of August, 2006. 

Quinne Harris-Lindsey 
Office of the General Counsel 
825 N. Capitol St., NE 
Washington, DC 20002 

Paul Dalton, Esq. 
Dalton, Dalton, & Houston, P.C. 
1008 Pendleton Street 
Alexandria, VA 223 14 

Esteban Morales 
Principal, SAIL 
1 705 H. Street, NW 
Washington, DC 20006 

Mr. and Mrs. Hawkins. 
3001 20* Street, NE 
Washington, DC 20018 



Efonna L. Wulkan, Es 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA STATE 
ENFORCEMENT AND INVESTIGATION DIVISION (SEID) 

SPECIAL EDUCATION PROGRAMS 

In re 



SAIL PCS 



July 6, 2006 



Motion to Dismiss or in the Alternative Motion to Join a Necessary Party 

Comes now, SAIL Public Charter School and requests that the hearing complaint 
filed on June 26, 2006, be dismissed against SAIL PCS SAIL, as an LEA, cannot 
provide the relief the parent is seeking. Only DCPS, as the SEA can place students in 
another LEA.. 

The complaint only names SAIL as a party to the action. The parent alleges that 
SAIL failed to develop an inappropriate lEP, did not provide appropriate services and 
did not evaluate the student in all areas of disability. To date, the student has a cunrent 
lEP dated Mach 1 6, 2006, signed by the parent. His most recent evaluations took 
place in 2005 Additionally, the student receives speech language therapy and 
occupational therapy, so it is unclear as to what area of disability requires additional 
evaluations- Lastly^ the parent alleges SAIL failed to issue an appropriate notice of 
placement. SAIL, as its own LEA, does not have the jurisdiction to place students 
outside of its own LEA. Only DCPS, as the SEA, can place students in an alternative 
LEA. 



1 
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Regardless of the above alleged violations, the only substantive relief requested 
by the parent is placement In a full-time, sp'eciar education school, such as the Chelsea 
school. SAIL, as Its own LEA. can only place students within its own program. It does 
not have authority to place students In other charter schools, in DCPS schools or in 
private schools. DCPS, as the SEA, is the agency that must place students into other 

f 

LEA'S within the District of Columbia. Consequently, SAIL requests that this hearing 
request be dismissed against SAIL since DCPS Is the only party that can provide the 
relief requested. 

In the alternative, SAIL requeste that DCPS be joined as a necessary party to 

this action. As stated above the only substantive relief being requested is placement. 
Given that the student currently attends an LEA charter school, only DCPS as the SEA 
can place a student in an alternative placement 

Based on the above, we respectfully request that this hearing request be 
dismissed or in the alternative, that DCPS be joined as a necessary party. 



Respectfully^ubmltted, 

Laura Duos, Esq. 

Dalton, Dalton. & Houston, P.C 

1008 Pendleton Street 

Alexandria, Virginia 22314 

703-739-4300 

703-642-2323 - fax 
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State Education Agency for the District of Columbia 
State Enforcement and Investigation Division (SED>] 

Special Education Programs 



>fe 



In the Matter of 



Date of Birth: 




'\ IMPARTIAL 

) DUE PROCESS HEAiaNG 

) 
) 

) 

) Held at: 825 North Capitol Street, NE 

) Eighth Floor 

) Washington, DC 20002 



To: Due Process Hearing Officer 

825 North Capitol Street, NE, 8*^ Floor 
Washington, DC 20002 

MOTION TO DISMISS 



Petitioner, District of Columbia Public Schools, ("DCPS") by and 
through its attorneys, the Office of the General Counsel, files this Motion to 
Dismiss DCPS from this action, and in support states as follows: 

1. On June 26, 2006, Donna Wulkan, Esq., filed a due process complaint 
("Complaint") on behalf of parent, Michelle Hawkins a^inst School for 
Arts in Leamins Public Chartpr School. ("S.A.E.L PCS"). 

2. This Complaint identmes Drnmattf HJBii^^ TD^BiMpwO " prSent 
school of attendance as S.A.I.L. PCS. Dmmm^mti home school is 
identified as the same. The Complaint is attached as DCPS Exhibit 1. 

3. Tn five of the five legal claims in the Complaint, Parent's counsel makes 
allegations against S,A.I.L. PCS. 

4. Parent's Counsel requests the follov\-ing rehef: 

a. S-.-^-LL. to place/fund sUident w/transportation at an appropriate full-time 
private special education program 

b. S..A_LL. PCS to convene an lEP meeting at new placement to revise EP 
as necessary, and %-...- 



EXHIBIT 
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c. S-^.LL- PCS to provide compensatory education 

5. Local law provides the foUowing: 

3019.1 Pursuant to the DC School Reform Act, District charter 
schools shall elect to be Local Education Agencies ('LEA 
Charters") or District of Columbia Public Schools CDistrict 
Charters") for special education purposes, 

3019.2 LEA Charters shall be responsible for ensuring that 
the requirements of Part B of the Act, including 
documentation of required policies and procedures, are met 
in regard to children enrolled in their schools, consistent 
with the requirements of Chapter 38. 

3019,3 Except as provided in 3019.4 and 3019,5 below, LEA 

Charters are responsible for special education evaluations, 
and, if necessary, lEPS and placements for children with 
disabilities enrolled in their facilities 

3019.8 LEA and District Charters are responsible for prosading all 

necessary related services to children with disabilities 
enrolled in their facilities, consistent with these children's 
lEPS. 

3019.9 When an LEA Charter concludes that it cannot serve a child 
with a disability enrolled in its facility' using the fimds 
available to it, it shall appeal to DCFS, in its role as designee 
for the State Education Agency (SEA), for assistance. 

30 DCMR 3019.1,3019.2, 3019^8, 3019-9 (2003)^ 

6, 'IDEA Charter is an LEA Charter and therefore is responsible for 
implementing the requirements of Part B of IDEA, including special 
education evaluations and lEPs. 

7: Under the law, DCPS ouiy plays a supervisory role, unless it is notified by 
the LEA Charter that it cannot service the student. 

8. In this matter, the IDEA Charter never notined DCPS that it could no 
longer provide Part B services under the Act to DMHipv 

9. Hence, IDEA Charter alone is solely responsible for the allegations made 
in the Complaint, 

WHEREFORE, DCPS respectfully requests that DCPS be dismissed as a party 

in this matter. 



62 



Case 1 :06-cv-01 821 Document 1 4-4 Filed 07/25/2007 Page 27 of 27 



Respectfully submitted. 



Ouinne !Hi2rris-CiruCseysiixei dectronuaBy 

Quinne Harris-Iindsey, Esq., 
DCPS Attorney-Advisor 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA 
STATE ENFORCEMENT AND INVESTIGATION DIVISION 

SPECIAL EDUCATION PROGRAMS 



In re: ) 

) 
DMHHHPH HJHBHK ) 

) 
V. ) July 13, 2006 

) 
SAIL PCS ) 



PLAINTIFF'S OPPOSITION TO THE MOTIONS TO DISMISS 

SUBMITTED BY BOTH SAIL AND DCPS 
AND RESPONSE TO SAIL'S MOTION TO JOIN A NECESSARY PARTY 



I. Introduction 

COMES NOW, Carlton and Michelle Havykins (Plaintiffs), parents of D«hm 
HflBtaiaii, and request the Motions to Dismiss filed by School for Arts in Learning (SAIL) and 

« 

District of Columbia Public Schools (DCPS) be denied. First, because all substantive claims 
concerning the denial of FAPE are directed against SAIL and because SAIL would be 
responsible for paying both compensatory education and attomeysLfees in the event that^- 
Plaintiffs prevailed at the upcoming due process hearing, SAIL is a necessary party to the current 
action. Furthermore, because all factual disputes must be resolved in favor of the nonmoving 
party in summary judgment actions and because Plaintiffs have alleged sufficient facts to 
establish a prima facie case of denial of free appropriate public education (FAPE), SAIL's factual 
arguments are inapposite at this stage of the proceedings and as a result, their Motion to Dismiss 
should be denied. Second, because SAIL is likely authorized to provide Plaintiffs with complete 
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relief, DCPS may not in fact be a necessary pany to the instant action at this stage of the 
proceedings. However, if the Hearing Officer should find that SAIL is not authorized to place 
DwMMipv ^t another school or is otherwise unable to provide Plaintiffs with complete relief. 
Plaintiffs move that DCPS be joined in the instant action and their Motion to Dismiss be denied. 



IL Background 



In their Due Process Hearing Request dated June 23, 2006, Plaintiffs alleged that SAIL 
had denied DoBMipii FAPE on the following grounds: (1) that SAIL has failed to develop an 
appropriate lEP for D^MHaapv, (2) that SAIL has failed to deliver appropriate instructional and 
related services to DMiHipB, and (3) that SAIL has failed to provide DiMMpi^ with an 



appropriate special education placement. As relief for these denials of FAPE, Plaintiffs 
requested placement and funding for DMUttmfm at a full-time non-public special education 

w 

program, a compensatory education award, and attorneys' fees. 

On July 6, 2006, SAIL filed a Motion to Dismiss requesting that Plaintiffs' Hearing 
Request be dismissed or, in die alternative, that DCPS be joined as a necessary party. On July 7, 
2006, DCPS filed a separate Motion to Dismiss requesting only that they be dismissed as a party. 
Plaintiffs now enter their opposition to both motions. 



III. Argument 



A. Because SAIL is solelv responsible for the actions constituting the alleged denial 
of FAPE and because SAIL would be responsible for naving both the compensatory 
education award and Plaintiffs' attorneys' fees in the event that Plaintiffs prevail at the 
hearing, S AIL is a necessary nartv to the current action. 

Under the District of Columbia Municipal Regulations Section 5-3019.2, LEA-Gharters 
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such as SAIL are responsible for implementing the terms of the IDEIA with regard to children 
enrolled in their schools. Plaintiffs thus directed the allegations set forth in their Hearing 
Request against SAIL. Specifically, Plaintiffs alleged that SAIL failed to provide D< 
with an appropriate placement, denied him his required related services, and was unable to 
de\ elop and implement an appropriate lEP to suit his unique academic needs. In addition. 
Plaintiffs alleged that the above-listed failures resulted in D^mmmmfmm failure to progress. 
Because the responsibility for the provision of FAPE belonged to SAIL and because the 
decisions that led to the alleged denial of FAPE were made exclusively by SAIL officials, it is 
SAIL's responsibility to defend their actions at the hearing. 

Furthermore, if the hearing officer should decide that SAIL did indeed deny D< 
FAPE, they alone would be responsible for providing DMMiBpHbwith the compensatory 
education award and the attorneys' fees requested in Plaintiffs' hearing request Despite SAIL's 
allegations that the only substantive relief requested by the parents was the placernent at a private 
special education program, Plaintiffs explicitly requested compensatory education.* Furthermore, 
under 20 U.S.C. § 1415(i)(3), a prevailing party at a due process hearing is entitled to reasonable 
attorneys fees. A recent decision from the U.S. District Court for the District of Columbia stands 
for the proposition that so long as an LEA Charter school is capable of providing the services 
ordered by a hearing officer, the responsibility of providing both the ordered services themselves 
and the attorneys' fees incurred in preparation falls solely on the LEA charter school and not on 
DCPS- See IDEA Public Charier School v. Beltoru 2006 U.S. Dist. LEXIS 13321, 45 IDELR 
719 (D.D.C. March 15, 2006), 



1 ., 



In Addition the parents request compensator)' education." Hearing Request at 2, 
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In Belton, a hearing officer ordered a public charter school to provide one of its students 
with an occupational therapy evaluation. Belton, 2006 U.S. Dist. LEXIS 1332 1, 10. The school 
objected and sued both the students' parents and DCPS, arguing that DCPS - not the school - 
should be responsible for funding the evaluation. Id at lO-l 1. The District Court disagreed, 
holding that because the school was an LEA charter school and thus "stands on its own under the 
IDE.A.."" and because there was no indication that the school was unable to fund the occupational 
therapy evaluation, the school was solely responsible for providing the evaluation and to pay the 
student's attorneys' fees. Id. at 17. 

Here, like the school in Belton, SAIL is an LEA Charter school and is thus solely 
responsible for ensuring that the terms of the IDEIA are met with respect to D< 
such, should the hearing officer determine that SAIL denied Dmmmmfm FAPE, the responsibility 
for implementing the ordered relief would also fall solely upon SAIL unless they were able to 
demonstrate that they were incapable of doing so. As of the filing of this opposition, no such 
indication has been made. Thus, just as the school in Belton was responsible for paying for the 
evaluation and the parents' attorneys" fees, SAIL - not DCPS - should be required to pay 
DMMMpHll compensatory education and Plaintiffs' attornevs' fees. 

Therefore, even if one accepts SAIL's argument that they are not authorized to place their 
students in other schools, they are still a necessary party to this action because they are the party 
responsible for denying Dmmmm FAPE and they are at the verv' least responsible for paying for 
Dmmmimm compensatory education award and Plaintiffs' attornevs' fees. The sole remainin*^ 
issue raised in SAIL's Motion to Dismiss is whether summary judgment should be granted 
because the factual allegations raised in Plaintiffs' Hearing Request are untrue. 



4 
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Under Federal Rule of Civil Procedure 56(c), a motion to dismiss should not be granted 
unless it is shown that "there is no genuine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law/'- A Court considering such a motion shall resolve 
all factual disputes in favor of the non-moving party and draw all logical inferences therefrom. 
Sea Amen v\ Kennedy. 416 U.S. 134, 139 (1973), Because the Hearing Officer must assume the 
facts alleged in Plaintiffs' Hearing Request to be true when considering the merits of SAIL's 
Motion to Dismiss and because these allegations raise genuine issues regarding material facts. 
Plaintiffs respectfully request the hearing officer deny SAIL's Motion to Dismiss, Defendant's 
contentions that DflHiMpMi lEP is current or that he has been comprehensively evaluated are 
factual arguments that are simply not pertinent in summary judgment proceedings. 



B. Because SAIL is likelv authorized to provide Plaintiffs with all the relief 
requested in the hearing request DCPS mav not be a necessary party to the instant action. 

District of Columbia Municipal Regulation Section 5-3019.13 defines the responsibilities 
of LEA Charter Schools as follows: 

LEA Charters shall provide their own representation at, and be responsible for 
implementation of all agreements or decisions resulting f'om, mediation and due 
process hearings involving children in their school, unless implementation of the 
agreement or decision is the responsibility of DCPS as a result of any actions or 
inactions of DCPS while a child had been enrolled at an LEA Charter school or 
purusant to federal law or local law or regulation, (emphasis added) 



However, if an LEA lacks the funds to properly implement a hearing officer's decision, it 



■ Under Rule i2(c), a 12(bX6) motion is to be treated in all respects as a motion for summaiy* judgment and 
disposed of as provided in Rule 56. The same is true for any motion to dismiss. 
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shall appeal to the State Education Agency (SEA) for assistance/ Thus, the language of DCMR 
s^ 5-30 1 9. 1 3 and DCMR § 5-30 1 9.9 suggests that DCPS is not a necessary party in disputes 
between LEA Charter schools and their students unless (1) some action or inaction on the part of 
DCPS indicates that it has taken responsibility for the child, or (2) the LEA can demonstrate that 
it is financially incapable of serving the child and appeals to the SEA for assistance/ 

DCPS has not given SAIL any indication that it is willing to assume responsibility for 
DmmmilfKti education. The District of Columbia established the institution of public charter 
schools to provide public schools with "an option for more autonomy over their administration, 
operations and expenditures." D.C. Code § 38-170 L2(7). The District ceded greater autonomy 
to charter schools with the understanding such schools would be independently liable for the 
legal consequences of their policies. Specifically, D.C. Mun. Reg. § 5-3019,2 provides that LEA 
Charter schools are to be independently ''responsible for ensuring that the requirements of [the 
IDEIA] ... are met in regard to children enrolled in their schools.'' Here, the educational 
decisions that deprived Dmmtlfm of FAPE were made solely by SAIL. DCPS had no 
knowledge of the programs and instruction strategies SAIL employed to teach D«BiMp», nor 
did it play any role in the development of DflSHipMii lEP. DCPS was not responsible for 



■' "When an LEA concludes that it cannot serve a child with a disabiiitv enrolled in its facilitv us in" the 
funds available to it, it shall appeal to DCPS, in its role as designee for the State Education Agency, for assistance/' 
DC. Mun- Reg. 5-3019.9. DCPS functions as the SEA for SaTl, Sae IDEA Public Charter School v, Bekon. 2006 
L'.S. Dist, LEXIS 13321 {D.D,C. March 15,2006), 

Contrary to SAIL 's contention that it "^does not have the authority'' to place OwKKUI/gf in another schooL 
sec sail's Motion to Dismiss at I, District of Columbia Municipal Regulation Section 5-3019.3 provides that 
"Except as provided in §i^ 3019.4 and 3019.5 below, LEA Charters are responsible for special education evaluations, 
and if necessary, lEPs :\nd placements for children with disahilities enrolled in their facilities'^ (emphasis added). 
District regulations therefore indicate that public charter schools likely possess the authority to place aqd fund their 

students at different schools. 



69 



Case 1 :06-cv-01 821 Document 1 4-5 Filed 07/25/2007 --Page 7 of 28 



i^-*5. 



evaluating the extent of D<««iiHWW impairment or for ensuring that the leaming environment at 
SAIL was appropriate given DaMl^pMB needs. As such, it is simply counterfactual that DCPS 
did anything to indicate that it had assumed responsibility for DmmmfmM education. 

Furthermore, SAIL has not yet demonstrated that it is financially incapable of providing 
DmKttt^ with the funding necessary to attend a full-time special education program or that it 
has appealed to DCPS as its SEA for assistance. DCPS confirmed as much in its Motion to 
Dismiss. DCPS Motion to Dismiss at 2. Thus, because DCPS has not assumed responsibility for 
D«HMMpMI education and because SAIL has not demonstrated that it is incapable* of 
implementing the hearing officer's eventual decision or appealed to DCPS in its role as SEA for 
assistance, it appears that at this time SAIL would be responsible for implementing the hearing 
officer's order should the Plaintiffs prevail. Because Plaintiffs can likely obtain complete relief 
from SAIL, they may not be required to join DCPS as a party to the current action. 

In the event that SAIL is able to demonstrate that it cannot appropriate sufficient funds to 
cover the costs of a non-public placement for DflHHBl or if the hearing officer should find that 



SAIL is not authorized to place D«Hinpi at another school, DCPS would then become a 
necessary party because Plaintiffs would no longer be able to receive complete relief from SAIL. 
In that situation. Plaintiffs would request that DCPS be joined as a necessary party and that 
DCPS's Motion to Dismiss be denied. 

To ensure that D^HHVB receives the relief due to him in a timely manner. Plaintiffs 
respectfully request that the determination of whether it is SAIL or DCPS that is required to fund 
D^aniMpHii placement at a private school (should one be ordered by the hearing officer at the 
hearing) be made prior to the requested due process hearing. Equity demands that 



7 
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not be denied his due relief while DCPS and SAIL engage in a legal battle regarding who is 
responsible for paying for this relief. 



IV. Conclusion 



For tlie reasons stated above. Plaintiffs respectfuHy request that the Hearing Officer deny 
both Motions to Dismiss. 



Respectfully submitted. 




DONNA L. WULKAN, ESQ. 
Unified D.C. Bar No. 370961 
1765N. Street, NW 
Carriage House 
Washington, DC 200.36 
202.682.3909 
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CERTIFICATE OF SERVTCK 



I HEREBY CERTIFY that a copy of the. foregoing Opposition was served upon the 
following parties via first-class mail and via fax (if available) on the 13th day of July, 2006. 

Quinne Harris -Lindsey 
Office of the General Counsel 
825 N. Capitol St., NE 
Room 90009 
Washington, DC 20002 

Laura Duos, Esq. 
Dalton, Dalton, & Houston, P.C. 
1008 Pendleton Street 
Alexandria, VA 223 14 

George Gaudette 
Principal, SAIL 
1705 H. Street, NW 
Washington, DC 20006 

Mr. and Mrs. Hawkins. 
3001 20* Street, NE 
Washington, DC 20018 



Donna L. Wulkan, Esq. 




\i> 
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DISTRICT OF COLUMBIA PUBLIC SCHOOLS 



In the Matter of: 



Petitioner 



Vs. 



SAIL PCS 



Respondent 



) 
) 

.) 
) 

y 



BEFORE A SPECIAL EDUCATION 



INDEPENDENT HEARING OFFICER 



STATE EDUCATION AGENCY 



ON THIS DAY came on to be heard Respondent SAIL's "Motion to Dismiss or in the Alternative Motion t» 
Join a Necessary Parry.' DCPS^ "Motinn tn Dismiss" anri Petitioner's Opposition to horfi Mntinns 



in the above styled cause. 



ORDER 



After reviewing the evidence, the Motion of SAIL is DENIED and the Motion of DCPS GRANTED. 

The allegations in the Co mp laint concerning a denial of FAPE ate aaatnst SAIL. Furthermore, the Complaint 
d oe . 3 not state facts alleging that DCPS ha« ; denied the student FAPE. notwithstanding the parent's reotiested 
remedy of a placement. Additionallv. bas ed _Qn the allegations in the Complaint. SAIL, as its own LEA, mav be 
able to provide the relief requested sh ould it be determined that there was a denial of FAPE. Accordingly. 
Respondent SAIL's "Motion to Dismi s s or in the Alternative Motion to Join a Necessary Party." is Denied. 
DCPS' "M otion to Dismiss" concerning it being a party is Granted. 



': this date 



1-/j-<jf 



hsusDa.ts'^n^/oC 



l^Jc 




LrtiaT Special 



education Hearing; Offu 



Hearing Officer 



Original to SHO - Student's File 
C&spy To: ^=^ Parent' - C/0: 
^ tS DCPS-CyO: 

^ ^ £o Charter School - QO; 



Donna Wulkan. Esq, 
Ouinnc Harris-Lindscy, Eac. 
Laura Duos, Esq. 






V 






en 




Case 1 :06-cv-01 821 "Document 1 4-5 Filed 07/25/2007 -Page 1 1 of 28 



_PUBUC 



X_DPCS CHARTER 



Meeting Confirmation Date 
Student: 



_ LEA CHARTER __ NONPUBUC 

RESOLUTION MEETING NOTES 



PRlVATBReUGiOUS 





Meefing Held: | 7/14/06 
DOB; 



'92 J 



School 



: [SAIL 



PCS 



PARTICIPANTS: ffrint Name) 



Pgggy _L. Peagler 
Paul Dalton 



Donna L. Wulkan 



_ Jenna Umansky 
Esteban Morales 
Laura Duos 




TSEA/CRS 



j'osfnoN 



Attorney for School 



Stefan Black 
_Michelle Hawkins 



Attorney for parent 



SEC- SAIL 



jipal© 



.Attorney for SAIL 



La w^Clerk for pare rtf 



Parent 








Resolved 



Unresolved 



pro'^dtd'tiTSre'^stZ^^I" ^ f^' * «"^ °'^- P^"' ""^ -^^ 
was imitf^d tr. n^S * 3.™7^®y- ' ^'e complaint was reviewed and discussed DCPS 

complaint again^ ^L PC 9 .Sfi^^ .T^r^*®^?^ ^^ P^'^"* ^'"^' ^^^^ 
nr pq hl^S^T^ Z. Z ^"^ ^ ^P^ °^^^ Due Process Complaint Notree To dat*. 

SeSion * S^L'^cs'S^t^ltT^'T'^? '^^ ^^"- ^° ^^*^"^'"« Plao3.??nt'^' '''"■ 
student Parent «nH ^Sf ^ t^^'^ school is not an appropriate setting for this 

the student has not been scct^nte^fi in ^M^c^r ^^ ^^^^ J. t ?>uaieu, as or loaay. 
r-^rrtixi^*^^ • u 1 . accepiea to either of these schoo s. however the student ha<i 

L/»^r-o in august. A MDT meeting is scheduted for Tuesday Aunu<5t ft ^nns a» i/v,«, * 
mS 8ftid^?r?rSrf ^*,''"""^- P!'*™'' '^'«"™^« ^""^ Pertinent information about 



RESOLUTION MEETINO NOTES 



Pa^e 




Jufyii,200s 
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FAX Transmission 



Law office of 

Dor^NA L. WULKAN 

1765 N Street, N,W, 

Carriage House 

W»»hington\ D«C 20036 



(202) 682-3909 
telecopier (202) 955-101 5 



To: 



Paul Dalton, Esq. 



Date: August 23, 2006 



Fax #: (703) 739-2323 



CC: 



From: 
Subject: 



Sheila HalU Student Hearing Office 
(202) 442-5556 

Law Otilce of Donna Wulkan 

5-day 



Piiges: 6, including this cover 
sheet 



-> 



■^ 

1 
-' 



^ 



-■^j 



Mr- Dal ton. 

Attached please find Parents^ Exhibit P-17 to be added to the S-day disclosure for 
D^MHBlHfliMai. P-1 through P- 16 were submitted by courier. Tliank you. 

JJ^x^V — 

Gina Beck 

On behalf of Donna Wulkan, Attorney for 

Parents 



The information contained in this telefacsimile message is transmitted by an attomcy. It is privileged and 
confidential, intended for the use of tiic individual or entity named above. If the reader of this message is 
nottlie intended recipient, you arc hereby notified thai any dissemination, distribution or copy of this 
communication is strictly prohibited. If thi.s communication has been received in error, please "otify us 
immediately by telephone, collect if necessary, and return the original message to us at the above address 
via first class mail (wc will reimburse postage). Thank you. 
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August 2006 



CTJRBICUI^UM VITAE 



LAUREN s. KurvrraocY, piiJ> 



Address: 



Phone: 



S^'s National Medical Ccnta (CnMC) 
Montgomery County Outpatient Center 
14801 Physicians Lane 
Suite 173 

RockviUc, MD 2O805 



(NRH) 



Email; 



National Rehabilitation Hospital 
Dqjarm»eiit of Psychology 
102 Irving Street, NW 
Washington, DC 20010 

PrhttMV office: (202) 877-1697 at NRH 
CNMC office: (301)-738-8930 (no voicemail) 

llcrivitz@cninc.org or laurett.krivit^«y@medstar.n« 



EDUCATION 



MC¥-HAHNEMANN VNlVERStTY. APA Acertdited. Phitadelphia. PA 
Ph.D. Degree in Qinioal and Health Payohology, May 2002 
ConcentratJon in Neuropsychology 
Cumulative GPa; 3.93/4.00 

MCP-HAHNEMANN UNTVKRSITY, Philadelphia. PA 
Masters in Clinical and Health FByohology, 1999 

ijNiVERSin^ OF PENNSYLVANIA, Philadelphia, PA 
Bachelor of Arts ill Biological Basis of Behavior. May 1997 
Concentration in Behavioral Neuroscience 
Bachelor of Arts in Psychology 
Minor in Anthropology 
Cujwvlattve GPA; 3.7/4.00 



?-n 



76 



Case 1 :06-cv-01821 Document 14-5 ^ Filed 07/25/2(Mi'i442!feS9e 14 of 28 '-• 

■ QiinFFTCE S029551015 -rtrH»e -^ 



p. 03 



Lauren S. Krivitdcy. page 2 



CLINICAL POSITIONS 



CHILDREN'S NATIONAL MEDICAL CENTER, fTashington. DC ^^^ 2004-prcseilt 

''pu^^S^tlty position in the Division of Psyclua^/Psyohology « the ^;^^^^'^^ 

N»tlgi»l Rehabilitation Hospital (National Center for CMdron s »^"T"5*^^"f f^ « children in 
r!nt^ Primarv duties include providing psychological and neuropsychological services to children in 

Sr^tieTSltSf." ,4nT Po«tioVw.U also uiclude ^-r5;^«^:^t''-t:t: "^ 
ei^Xigning a study to examL neuroimagiofi m children wid. nuld TVaunmhc Brain Injury. 

Licensed m the District of Columbia and Maryland 

CINCINNATI CHILDKEN'S HOSPITAL MEDICAL CENTER, Oncinrnfi. OH ^^.jg^ 

foTlow^^ meluidclincs established by the INS and APA Divtelon 40 for traaimg m clin^ 
neuropsychology. Program involves concentrated training vafii f^^^'^^f^^''^ T.^n^ 
varioTs disciplfis (i^., netm>^dCOlosy. neurology, pediatrics, and rehabihtation) as well -« P««»me 
training widi adult populations at the Cincinnati V.A. Medical Center. Responsibilmes >"^1";J« V^^^f 
rotati^s workinB iktiie first year with the neuro^ncology team and ill the second year with 4e mpatient 
brain injury rehabiKtation team. Clinical activities include comptelumsive assessment. mP^^^ 
consultation services, individual and group p*ychofl»cr»py, and a rotation ™"»^S^^* "If ^f^^ 
house-staff in neurology and neurosurgery. Supervised by M. Douglas Ri«. PhJD.. ABPP-Cn, E. Ted 
BwTCtt. Ph.D„ ABPF-Cn, Dean Beebe. Ph.D.. and Marsha Nwtz, Ph D. 

KENNEDY KREEGER BVynTUTE/JOHNS HOPKINS UNIVERSITY HOSPITAL, Baltimore, MD 

Predoctorftl Psychology Internship- APA accredited 2801-2002 

Major Rotation: Department of Neuropsychology: ,..,.. ^ ,* ♦ 

Duties involved comprehensive neuropsychological assessment, cognitive rehabilitation and consultation 
with children birth through young adulthood. Worldng i»it*rin an imcrdisciplinaiy rehabilitation team 

was also an integral part of this rotation. Patients were seen through tfie inpaciettt Iwato a«uiy fcrvife, 

the outpatient department, and coasultation with oth« medical senrices (e.g., orthopedio rehabilitation, 
genetics, and metabolic disorders). Supervised by E. Maik Mahonc. Pb.D., ABPP-Cn and Beth Storainc, 
Ph.D., ABPP-Cn. 

Mcgor Rotation: Behavior Management CUrUc: 

Provided short-term, outcome based training to cane providers to address bdiavior problems common to 
preschool and school age children (e.g., noncompliance, tantrums, meal and bcdthne problems, toileting 
difficulties school behavior difficulties). Treatment was often protocol driven and typicaUy occuired 
acrws multiple environments such w the clinic, home, and school/daycarc. Duties also included 
conducting evaluations, brief functional assessments, developing treatment objectives, and implcmcntmg 
treatment programs. Supervised by Susan Perkins-Paito, Ph.D. 

ST. CHRISTOPHER'S HOSPITAL FOB CHILDREN, Section qf Neurology. Phikuklpkia. PA 
Pediatric Neuropsyehotogy Practicam Student 199*-2001 

Conducted neuropsychological assessments with children wife various medical diagnoses and associated 
neuropsychological compUcations. Other responsibiUties induded interpretation of tesi results. r^icHt 
writing, and participating in research projects on different san^les of clinical p<^ulations. Siqiennscd by 
Mitzic Grant, Ph,D. 
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£tf,4ra« S. Krivitzfy. pat<' ^ 



l?BIVAXEPRACnCE,Ar/.La«re/,Ne>v/.''.ey 2000 

Duties included ^^^^^^''Z^^^^t^^^. 
population. Lcgalissues were the pntmry«asonior 

PROJECT CHALLENGE, MCP^Hahnemann Univer^iv, PMladefphia. PA ^^^ ^^ 

AS8essm*iit Cimtdan *t,,tt,^tnBicntaUv retarded indiTiduals and writing Ml 

^'^tSs included ^-^r ''^"VJ«S£/ SS ^^ measui^ of intcUcomal assessment, 
reports of these ev»l«tions. Assessment tottery mciuaw 
aSdbmic fuflctlotmie. and behavior competency. 

jUViamE JUSTICE CENTXR, Philadelphia. PA 1«MI8-1999 

mobile therapy and WRAP eround services. 

RESEARCH EXPERIENCE 

aNCINNATI CHILDREN'S MOSWAL MEDICAL CENTO, OncUuuUi. OH j^^-Pras^it 

Postdoctoral FeUowship ill N««?P*y!=»'«*3,^ «c<iminine sleep problems in apopulation of children with 
Involved in tesearch acttviaos foousmg on the exammmg sicap proo 

traumatic brain injuries. 
EAST^.BN PENNSYLVANIA PSYCHIATRIC INSTITUTE (EPPI), Phiiaddphia, PA ^^^^^^ 

Reswrch Assistant «««*«-««ni for a research project on selective attention deficits 

Duties included being in ohwso of dato "^^^^^^^^^ ^ "^TJX diagnosed with substance abuse 
in schizophrenic patients and data f^J'^^^^^^fj^^S^te^h,^ to boA 
and schixophrenia. Duties also mcluded '^^T^^'^^^^t S at EPFt and 

nomal controls and fiChi«)pte«uc P*««f ^J^f .^,^^^!S«^ anal^ data and writing 
Norristown State Hospital. 0*er «spc»j^^^^tnc^^^8^^ 
up findings for poster presentation and pubhCAtlOtv. wpcrrocauy «»t» 

St CHRISTOPHER'S HOSPITAL FOR CHILDREN, S^cHon ^fNeur^ogy. Phtiadelphia. ^^^^^^^ 

sraS^srdt::fS^°"^sofd^p^ 

Tny Lsextation research, c^mincd daily cognitive fiincuonmg 10 chlldlCT wilhPKU. 
MEDICAL COLLEGE OF PENNSYLVANIA/ HAHNEMANN IMVERSITY, ^*^«^^/'**''.^.^, 

^ , ^_i <!,,,**--4/iffM hv Mite WillianiS, PhD. 



Sup^tvtficd 
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RewaTBh Assistant „^ ^ ^ ^.. i«rli«lrd: dcsimmK J>nd implesnentJiiB a research project 

Under the direction of Dr. Ruben Our, ^^^'^'^^^^Z:^ in «cpm«ion, inputting 
studying different aspects of emotion mcluduig crosi-cult""" mnncn 
n*uiOpsy6hdlogical data, and assisting on data searches. 

TCACHWG EXPERIENCE/ CONFERENCE PRESENTATIONS 



CONFERENCE PRESENTATION. "Real Ufe Rehabilitation. Behavior «.d Tranaihon ^^ ^^ 

Speaker „„rifi-H 'T-ins for Navi«MinftB«i»vMtfalPK*lcn»s in the School for 

Presented two conference sessions entitled Tips ^r «a;j«2"Sd«-.c bospitel and was geared 
SVldren/AdoIcsccnts withlBr. Conference was ^\^^^^^^^ S^^ned individual, 
towards healthcare professionals, educators and families dealmg with the trrarn mj 

FSYCOLOGY COLLOQUIM, Cmciimaci Off ^p^n^ 2004 

'%t:L.ed on ••The Basics of Bnun Injury and Behavior" to psychologists and o^^ 

providers at Cincinnati Children's Hospital. 
ONCINNATI CHILDREN'S flOSrtXAL MEDICAL CENTER. CinCinnaU. OH j^^p„^ 

^^ tTrd^s!;S"7Ss"^^^^ research assist, th^u^ didaCcs and clinical cases. 
MCP-HAHNEMANN UNIVERSITY, PhUadetpMa. PA 1999-2000 

nTu^master's level classes in O^e Clinical and Health ^^y^^^^,^:^^''""^' 
psychometric principles, intellectual and aoadenuc assessment, and basics of report writing. 



PROFESSIONAL AFFILIATIONS: 



M«nJb«r of the K&tloiial Acadcuay of Neuropsychology 

Member of the Intcmationat Neuropsychology Society 
Atnenoan Psyohological Association 



RESEARCH PRESENTED AT A CONFERENCE SESSION 

A 1^ T tr.™clc R_ & Williams. J M. (1998, Nov«ft*er). t, ,«i«,t. nf 1«rt factors; A monte Parte 
Asioaazi, L., Kervick, K. « WUiiams, i<m.. i.*;^9, »^v '•^•' .. ___,^ ineettnit of the National 

,,,^Y^ f>i,. f,n^.ir ..^.^.r,. of n«morv tests. Poster 5«flion presented at the annual meetmg ot tt» im 

Acadein>- of Neuropsychology (NAN), Washmeton, DC. 
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i. \ Til > nrnrnmir^'^'^ff^-^^ gx^frm^- of mild 

Of the National Academy of Neuropsychology (NAN), was g^uu, . „ . 

Asians. L. T^y, «■ Chdstensea. "^^ i^^^^^^^^^SEfeS^ ^<^ ^"^ ^ 

^^S^^m^^^^MmS^^^^^^^^^^^^^^^^ San Anton.0, TK. 

presented at the annual mcctmg ot ttic mnonw /\v«u 

National Academy of Neuropsychology (NAN). Orlafl<Jo, Vi.. 

..^,.S..O.Bee^D.,W.UC,Waae.. T^H^V^m^^^ 

r fiillnTinfr-VllT'-l-r'-'"'""""'^- P«««"«»°"'™* 



, T T -A A nMi'i Aueust) p^~n^l ff*ftrti O'^' ftf cognitive and 

..>^«iiie flaiotior-'n '" "t'i''*ret.;^th PKU- POBter session p 
Psychological Awociation (APA), Toronto, ON. 

MANUSCRIPTS SXJBMITrtSWIN PREPARATION 

Becbc, D., Asldna^ L.S, Well. C. Wade, S.. Taylor. RO^ ^^tes, K.O. (sulnnittcd to Journal of 

, w v,.,..:_ i,,T r,»iH« A fin mepaiation). P^rmtal imWtiftnP of coppitivc ^ 



jTidrmi^; fin7*<""i'^P J" children With FKP- 
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Paul S. Dalton* 
Ellen Douglass Dalton* 
William E. Houston+ 
TalibAbciusShahid+ 
Laura E. Puos~ 

•Also Ai>MrrTf?n in or. it w.va 

4A0MnT5r)TKn,CArrA 
'■'AOdaTTEDtUMD 



Law Offices 

DALTON, DALTON & HOUSTON, P.C 

1008 Pendleton Street 

Alexandria, Virginia 22314-1837 Washington DC Office: 

Tdcphone: (703)-739-4300 601 Permsylvania Avenue, N,W 

FacsitxuJe: (703)-739-2323 South Building. Suite 900 

E-MAO.- DCSPKDLAW@AOL.COM Wadungton, DC 20004 

Telephone; (^2)-d^QQ6Q 
Facsimile: {202)-393-1555 



August 24, 2006 



VIA FACSIMILE ONLY 202-610-1881 

Donna L, Wulkan, Esq. 
1 765 N Street, RW- 
Carriage House 
Washington, DC 20036 



5 Day Disclosure Notice 



Dear Ms, Wulkan: 




scheduled for D^ 



on August 
[b)(1)- The purpose of this letter is to provide 
you with the following list of witnesses and documente we may rely on in the hearing. 



-V ■ , -^-r^ir-M-w-j 



WITNESSES: 

1 Jenna Umanski, Special Education Coordinator, SAIL PCS 

2. Esteban Morales, Principal. SAIL PCS 

3. Katy N. Rizvi, Speech-Language Pathologist 

4. Michelle Hawkins, Parent 

* Some of the above witnesses may testify by telephone or use a designee. 



DOCUMENTS 



SAIL - 01 Motion to Join a Necessary Party 
SAIL - 02 Resolution Meeting Notes 



08/01/Oe 



07/14/06 
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* We reserve the right to examine any witnesses disclosed by DCPS or the PARENT 
if they were witnesses for our cUent and the right to rely on aH other documents in the 
possession or previously filed or filed in a 5 Day Disclosure filed by the District of 
Columbia Public Schools (DCPS) or the PARENT or presented at the OPH. 



SiRp^ely, 

Paul 8. Dalton, Esq. 




cc: Student Hearing Office 
Quinne Hanis-Lindsey. Esq 
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STATE EDUCATION AGENCY FOR THE DISTRICT OF COLUMBIA STATE 
ENFORCEMENT AND INVESTIGATION DIVISION (SEID) 

SPECIAL EDUCATION PROGRAABS 

) 

V. ) 

) HO. David Smith, Esq 

) 
SAIL PCS ) 

Motion to Join a Necessary Party 

Comes now, SAIL Public Charter School and requests that DCPS be joined as a 
necessary party Subsequent to our July 6**" Motion, Dr Peggy Peagler of DCPS 
participated in a resolution meeting on July 14, 2006- At this meeting it became clear 
that the central issue was the parent's request that the student be placed at either the 
Chelsea school or Katherine Thomas School. 

Counsel for the parent, Donna Wulkan, stated that the parent expected to 
receive acceptance letters around the first of August and Dr Peagler requested that 

copies of any acceptance letters be forwarded to her ASAP, Dr. Peagler also 
requested copies of all evaluations and a copy of the students current lEP. which have 
been provided. In order to give Dr. Peagler time to review these documents and to 
accommodate her schedule, the parties agreed to reconvene the resolution meeting on 
August 8, 2006, at 10:00 a.m. 

It is SAIL'S position that one of two things will happen at this meeting. Dr. 
Peagler will approve one of the parent's recommendations for placement or she will 
offer a public placement If the former, this matter is resolved and a hearing would be 
unnecessary If the latter, DCPS would need to be a party in order to defend their 



1 

SAIL ^01 
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recommendation of a public placement over the choice of the parent. Given the short 
time remaining before the beginning of the new school year. SAIL requests that this 
matter be scheduled for a hearing ASAP after August 8, 2006 



Respectfully submitted. 




Paul S. Dalton, Esq. 
Dalton, Dalton. & Houston. PC 
1008 Pendleton Street 
Alexandria, \^rginia 22314 
703-739-4300 
703-642-2323 - fax 
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Certificate of Service 

I certify that a copy of the foregoing, Motion to Join a Necessary Party, was 

faxed on this 1^ day of August, 2006, to: 

Donna Wulkan, Esq. 
fax no 202-955-1015 



Quinne Harris-Lindsey, Esq. 
fax no 202^^42-5098 




'au 
Counsel for SAIL 
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July 14^2006 



Resolution Meeting 



Stefan Black- Law Clerk 

Donna Wilkins-Attomey fox Parent 

Michelle Hawkins-Parent 

Paxil Dalton- Attorney for SAIL 

Laura Duo$- Attorney for SAIL 

Esteban Morales-Principal of SAIL 

Jenna Umansky-Spccial Education Coordinator, SAIL 

Peggy Peagler via phone-DCPS representative 

Introductions were made. 

Complaint sent out June 23'^ on behalf of D«iMBipR RwmMm stating that he has been at 
SAIL since first grade. Issues are his placement^ not making adequate academic 
progress, not receiving services, not structured, not individualized instruction, disrupted 

by other students. 

Dr. Peagler has no infonnation on students 

Why is lEP inappropriate? 

DW: Does not want to have hearing. She wants to discuss resolution. She is seeking 
denial of FAPE, asking for compensatory education and he be placed at an appropriate 
full time special education program at a private school. Whrai placed the lEP should be 
revised at the new placement to add additional services and appropriate goals. 

PP: You want a change in diagnosis, 

PD: Wants to know what the par^t wants and why. We need assistance regarding 

placement 

PP: does not have information to make placement DCPS wants necessary 

documentation for placement consideration. Once they have information they will 

reconvene meeting to discuss placement Are tiiere are specific placements? 

DW: They are looking at Chelsea School or Katherine Thomas SchooL Pending 

acceptance letters* They expect letters by the first of August 

PP; Dr. Peagler would like copies of the acceptance letters when they are received- 

JU: Hours on lEP arc fuU time but that has been the case for the last three years, 

PD: Wants to know fix)m Ms. Hawkins why she feels comp ed is appropriate, 
DW: She has made complaint, is SAIL saying Ihat we cannot providing tiiat an 

appropriate education. 

PD: Does not want to get to that issue at tiiis point because SAIL legislatively cannot 

cover, -J - ^ 

PP: DCPS is willing to review dl pertinent information and give consideration tor 
placement but aU that she has received is cover letter which is the cover letter for fex to 

Dr, Peagler that she vvas sent the complaint 
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DW: DCPS position is that you are involved in tenns of relief or are you the one doing 

the resolution meeting? , - , t , + cuz. 

PP: SAIL is own LEA, DCPS serves as SEA, DCPS is involved with the placement, bhe 

was invited to be involved in resolution meeting- 

DW: She is here for resolution meeting 

PD' They do not have the permission to place 

PP: They can say that SAIL is an appropriate placement. DCPS can detemiine where he 

should be placed. 

DW: We cannot get to the second piece if we cannot cover the first piece. 

PD: Would like to take a 5-minute bieak to discuss with council to take place between 

council. They are physically leaving the room, 

PD: We would like to postpone the meeting until you have had a chance to look at eyals 
and lEP and we would like to iwonvene through an operator so we don't have to be in 

the same room- 

PP: Is away from 23'"* until August 7^^. She cannot meet between now and next week. 

She is willing to work with the team today. 

DW: They arc no longer questioning special education classLfication. 

PD: Dr. Peagler would you agree that DCPS is only involved with the placement? 

DW: Sail is agreeing that it is not appropiate placement and now wc are moving to what 

is going to happen next If we arc at that agreed stage we are at the next step of will DC 

fund the placement for D««iipi? We know you don't have the information and that 

vve are going to send the tnfomiation to DCPS today- 

PP: Is available the week of August 7*. ^ _ 

PD 10:00 on the 8^ of August, placement for BmmUKj^lM^tm. 

JU: I will courier info so she has it by close of business today, ^ 

PP: Placement meeting will be held by conference call on August 8 at 10:00 
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FAX TRANSMISSION COVER SHEET 

Datton^ DaJton & Houston P.C. 

Attom^s at Law 

lOdS Pendleton Street 

Alexandria, \lt^nia 22314 

(703) 7394300 

FAX (703) 739-2323 



DATE: August 24, 2006 



TO: Shazon Newsome 



AT FAX: 202-442-5556 



FROM: Paul S. Dahon, Esq. 



NUMBER OF PAGES INCLUDING THIS PAGE: % 



ADDITIONAL INFORMATION: 



'■ ■ ■Mfc-**^M'M^^^^— ^P^^—H—^^— ^M^^^^l— >fi— — i^^^^^^^^^^^^i»^i^» H '^i» * ^ m I 1*11 ^1 i t m »t ^tt 



PL£ASE DEUVER ASAP. 

THIS COMMUNICATION IS CONFIDENTIAL AND IS INTENDED TO BE 
PRIVILEGED PURSUANT TO THE ATTORNEY CUENT PRIVILEGE AND 
ATTORNEY WORK PRODUCT DOCTRINE. 

IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECI- 
PIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, 
DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS 
STRICTLY PROHEBITED. IF YOU HAVE RECEIVED THIS COMMUNI- 
CATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELE- 
PHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE 
ABOVE ADDRESS. 
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Fax Transmission 



Law ofnce of 
Donna L. Wulkan 

1765 N Street, N-VV, 

Carriage House 

Washin^toQ. D.C. 20036 



(202) 6820909 
telecopier (202) 955-1015 



To: 



From: 
Subject: 



Paul Dalton, Esq, 



Fax#: (703)642-2323 



Date: August 3 1 , 2006 

Pages; 3, including (his cover 
sheet 



CC: Hearing Officer Butkr-Truesdalc 
(202) 442-5556 

Donna Wulkan 



Mr. Dalton, 

The Hearing OtTicer directed me to provide to you a copy of a chart prepared by my 
office regarding charter school cases in U.S. District Court. This was used as part of my closing 
argument yesterday in DMMMfMlVDue Process hearing aixd a copy was requested by tl^e 
Hearing Officer at tliat time* ha addition, the Heaiing Officer was provided copies of the charter 
school regulations from the DCMR and copies of the full decisions that were outlined in the 
prepared chart. 



Sincerely, 




Dotma Wulkan 

The infonnation contained in this telefacsimile message is transmitted by an attorney. It is privileged and 
confidential, intended tor the use yf the individual or entity named above. If the reader of this message is 
not the intended recipient, you are hereby notified that any dissemination, distribution or copy of this 
coinmunlcation is strictly prohibited. If this communication haj! been received in error, please notify us 
immediately by telephone, collect if ncoossaiy, and return tlie original message to us at the above address 
via first class mail (we will reimburse postage). Thank you. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



IDEA PUBLIC CHARTER SCHOOL, 



Plaintiff, 



V, 



CRYSTAL BELTON, et aL, 



Defendants. 



Civil Action No. 05-467 (RMC) 



MEMORANDUM OPINION ON THE DISTRICT OF COLUMBIANS 

MOTION TO DISMISS 

The IDEA Public Charter School ("the School") appeals a Hearing Officer's 
Determination ordering it to perform certain medical evaluations of CM., a special education 
student covered by the Individuals with Disabilities Education Act ("IDEA"), 20 U.S.C. § 1400 et 
seq. (2000), As defendants, the School names Crystal Belton, as next friend of her minor child, 
CM.; CM. herself; and the District of Columbia. The docket indicates that while service was 
effected on the District of Columbia, neither Ms. Belton nor CM. has been served. The District has 
responded with a motion to dismiss or, in the alternative, for summary judgment. 

The District argues that this case is, in essence, a challenge to the administrative 
decision of the hearing officer — a decision over which it has no control. Thus, the District submits 
that it is not a proper party to this case. The School points, however, to two decisions of this Court 
that appear to hold to the contrary. Integrated Design Elecs, Acad. Pub, Charter Sch. v, Gooding^ 
No. 03-1224 (D.D.C Dec. 5, 2003) (Mem. Op. & Order); Sch. for the Arts in Learning (SAIL) Pub, 
Charter Sch, v. Mena, No, 02- 1 772 (D.D.C July 25, 2003) (Memorandum). With great respect to 
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my colleagues, the undersigned will disagree and dismiss the complaint against the District. 

I. BACKGROUND 
The School has neatly summarized its case; 

This is an action by [the School] to appeal the decision made by Mn 
Coles B, Ruff in his February 2, 2005, Hearing Officer's 
Determination. The hearing officer ruled that [the School] denied 
CM: a free, appropriate public education, and ordered [the School] 
to hold a meeting to discuss whether or not the student needed a 
neurological evaluation. The meeting was ordered after another 
hearing officer previously ruled that a neurolo^cal [evaluation] was 
not warranted. The hearing officer also ordered [the School] to 
conduct an occupational then^y evaluation despite the fact that the 
student had an occupational therapy evaluation which did not 
recommend additional testing. [The School] seeks reversal of that 
determination. 

PI, 's Opp'n at 1 -2. This issue will have to wait for another day. The question now before the Court 

is whether the District of Columbia is a necessary party when review is sought of a Hearing Officer's 

Determination concerning a dispute between a public charter school and a parent. 

A. Statutory Framework 

Under the IDEA, "states and territories, including the District of Columbia, that 
receive federal educational assistance must establish policies and procedures to ensure, among other 



things, that free appropriate public education, or FAPE, is available to disabled children/' Reid 



V. 



District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005) (citing 20 U.S.C. § 1412(a)(1)(A)) 

(internal quotation marks omitted). As the D.C. Circuit recently summarized: 

School districts may not ignore disabled students' needs, nor may 

they await parental demands before providing special instruction 

Once such children are identified, a **team" including the child's 
parents and select teachers, as well as a representative of the local 
educational agency with knowledge about the school's resources and 
curriculum, develops an "individualized education program," or 
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"EEP," for the child. . . , [T]he lEP must, at a minimum, provide 
personalized instruction with sufficient support services to permit the 

child to benefit educationally from that instmction If no suitable 

public school is available, the [school system] must pay the costs of 
sending the child to an appropriate private school. 

Id, at 518-19 (internal quotation marks and citations omitted; second alteration in original). The 
statute contains a number of procedural safeguards. Parents of a disabled child must be notified in 
writing of any proposed change in "the identification, evaluation, or educational placement of the 
child" and are permitted to challenge "any matter relating [therejto." 20 U.S.C. § 1415(b)(3XB), 
(b)(6). After the possibility of mediation, parents can have their complaints considered in "an 
impartial due process hearing," Id, § 1415(f). Any party aggrieved by the result of such a hearing 
may "bring a civil action ... in any State court of competent jurisdiction ... or in a district court of 
the United States." Id. § 1415(i)(2)(A). 

The School is a D.C Public Charter School. See D.C. Code §§ 38-1701,01(8) 
(defining "Charter school"), § 38-1800.02(29) (defining "Public charter school"). Public Charter 
Schools were established in the District of Columbia to provide public schools, among other things, 
"an option for more autonomy over their administration, operations and expenditures," Id. § 38- 
1701.2(7). To that end, a Public Charter School has the power to "be responsible for its own 
operation, including preparation of a budget and personnel matters" and to "sue and be sued in its 
own name," Id, § 38-1702,5(bX7), (8). A Public Charter School is "a publicly funded school in the 
District of Columbia that ... is not a part of the District of Columbia public schools." Id, § 38- 
1800.02(29).' Moreover, a Public Charter School "shall not be deemed, considered, or construed 



* This provision is subject to exception when a Public Charter School's charter is revoked 
or is not renewed; however, neither situation is applicable here. D.C, Code §§ 38-1800.02(29) 
(noting exceptions), 38-1800. 12(d)(5) (not renewed), 38- 1800. 13(c)(5) (revoked). 
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to be an entity of the District of Columbia govenunent." Id. § 38-1702.5(p). 

In the District of Columbia, Public Charter Schools must elect to be treated as a local 
education agency ("LEA Charter") or a D.C. public school ("District Charter-) for purposes of the 
IDEA, /i §38-1802.10(c); D.C. Mun. Reg. §5-3019.1. The School has elected to be its own LEA 
for IDEA purposes. Compl.1|2; Def 'sMot.at3;Pl.'sOpp'nat2. When a Public Charter School 
elects to be its own LEA, District of Columbia Public Schools ("DCPS") fulfills the role of the State 
Education Agency ("SEA") under the IDEA. See D.C. Mun. Reg. § 5-3019.9. When an LEA 
Charter concludes that it cannot serve a child widi a disability enrolled in its facility with the funds 
available to it, it must appeal to DCPS. in DCPS's role as the SEA. for assistance. Id. If DCPS 
agrees that the LEA Charter cannot serve the student. DCPS will assume responsibility for the child. 
A/. §5-3019.n. 

LEA Charters are responsible for IDEA compliance in their schools, including 

"documentation of required policies and procedures," id § 5-30 1 9.2, "special education evaluations, 

and, if necessary. lEPs and placements for [disabled] children," id § 5-3019.4. By contrast, DCPS 

is responsible for these duties for District Charters. Id. § 3019.7. LEA Charters, moreover, must 

"provide their own representation at, and be responsible for implementation of all agreements or 

decisions resulting from, mediation and due process hearings involving children enrolled in their 

school, unless implementation of the agreement or decision is the responsibiUty of DCPS as a result 

of any actions or inactions of DCPS while a child had been enrolled at an LEA Charter school or 

pursuant to federal or local law or regulation." Id. § 5-3019.13. 

Due process hearings are conducted by in^artial hearing officers, who are contracted 
for by DCPS. Id. § 5-2406. Hearing officers are independent contractors who are neither oflBcere 
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nor employees of the D.C. Board of Education or the LEA Charter; by regulation, they cannot have 
participated in the developmeait of the recommendations on appeal. See id. §§5-3001.1 (defining 
"Impartial hearing officer"), 5-2406- 1 (requiring impartiality and objectivity). These same hearing 
officers hear appeals involving LEA Charters, District Charters, and non-charter Public Schools 
v/hen any of those educational institutions is alleged to have failed to provide FAPE, Def/s Mot 
at 8. However, DCPS *'ha[s] no authority to direct, rescind, overrule, modify, or alter the substantive 
decision of any hearing officer." D,C, Mun, Reg. § 5-2407.4.^ 

B. Facts Behind the Instant Dispute 

CM. was enrolled at the School and was evaluated in February 2004 for special 
education services. CompL %% 5-6. This evaluation included a psychoeducational evaluation, which 
recommended that a neurological evaluation be completed. Id. K 6. On February 18, 2004, CM.*s 
parent requested a due process hearing and, on April 5, 2004, amended that request to specifically 
seek a neuropsychological evaluation,^ Id%7, A due process hearing was held on April 26, 2004, 
at which time the hearing officer reviewed the results of the psychoeducational evaluation. Id. ^ 8. 
In a decision issued on May 1 1, 2004, the hearing ofBcer dismissed the parent's request for a 
neurological evaluation with prejudice, and instead ordered that a Multi-Disciplinary Team ("MDTO 



^ Although DCPS retains some oversight responsibility over hearing officers with respect to 
procedural matters in some statutory contexts, see D.C. Mun. Reg. § 5-2407.5, that duty does not 
apply to IDEA due process hearings. See id. ("This subsection shall not apply to hearings held on 
matters arising pursuant to Pub, L. No. 94-142, 89 Stat, 773, (1975), as amended, and its 
implementing regulations.'-); Schaffer v. Weast, 126 S. Ct, 528, 531 (2005) (explaining that 
"Congress first passed IDEA as part of the Education of the Handf capped Act in 1970 .. . and 
amended it substantially in the Education for All Handicapped Childr^ Act of 1 975, 89 Stat, 773.") 

^ It is unclear to what extent, if at all, a "neuropsychological" evaluation differs firom a 
**neurologicar evaluation. The Court borrows tiiese terms fix)m die Con^laint. CompL ^6-7. 

j 
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meeting take place. Id. 

The School held a MDT meeting for CM. on August 17, 2004, Id. % 9. The School, 
the parent, and CM/s advocate were present. Id, The advocate asked the School to perform a 
neurological evaluation; diis request was apparently based on the recommendation of the initial 
psychoeducational evaluation. Id. The School declined, asserting that "they did not need a medical 
evaluation in order to educationally program for CM." and that the hearing officer had already ruled 
on that issue. Id,\ Def. 's Mot at 4. An occupational therapy evaluation was also requested, but the 
School did not agree. CompL % 10. 

The parent requested another due process hearing in November 2004, and one was 
convened on January 18, 2005, Zi ^ 1 1, The parent agam requested a neurological evaluation and 
an occupational therapy evaluation. The School sought dismissal on the basis of res judicata but its 
motion was denied. Id. In a decision issued on February 2, 2005, the hearing officer ordered the 
School to convene a Special Education Plan ("SEP") meeting to determine whether the neurological 
evaluation of CM. was needed. Id. f 12. The hearing officer also ordered the School to perform 
an occupational therapy evaluation. Id. 

This lawsuit followed. The School complains that the second hearing officer erred 
in three respects: (1) denying the School's res judicata motion; (2) ordering that an SEP meeting be 
convened; and (3) ordering an occupational therapy evaluation,^ Id. t^ 13-18. 



"* Qiriously, the School also seeks relief for denial of its rights to due process, equal 
protection, and equal access to education, pursuant to the Civil Rights Act of 1871, 42 U.S.C. 
§§ 1983 and 1985;TitlenoftheAmericans with Disabilities Act of 1990, 42 U.S.C § 12131 etseq,\ 
the Rehabilitation Act, 29 U.S.C § 701 et seq,; and the Fifth Amendment, CompL % 1, These 
statutes (and constitutional provision) are not referenced in Plaintiffs substantive counts or prayer 
for relief. For present purposes, the Court will rely on the IDEA alone for its jurisdiction. 20 U.S.C, 
§ 1415(i)(2). 
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11. LEGAL STANDARDS 

The District moves to dismiss the School's complaint pursuant to Federal Rule of 
Civil Procedure 12(b)(6). A motion to dismiss pursuant to Rule 12(bX6) challenges the adequacy 
of a complaint on its face, testing whether a plaintiff has properiy stated a claim. "[A] complaint 
should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintifT 
can prove no set of facts in support of his claim which would entitle him to relief." Conley v. 



Gibson, 355 U.S. 4 1 , 45-46 ( 1 957). The plaintiff need not plead the elements of a prima fc 



acie case 



in die complaint. See Sparrow v. United Air Lines. Inc., 216 R3d 1111.1113 (D.C. Cir. 2000). In 
deciding a Rule 12(b)(6) motion, the Court "may only consider the facts alleged in the complaint, 
documents attached as exhibits or incorporated by reference in the complaint, and matters about 
which the Court may take judicial notice." Gustave-Schmidt v. Chao, 226 F. Supp. 2d 191, 196 



(D.D.C. 2002) (citation omitted). 



IIL DISCUSSION 



The only question presently before the Court is whether the District of Columbia i 



is 



a necessary party to this litigation. As the recitation of facts makes clear, DCPS played no role in 
the School 's decisions at issue, in advancing any arguments befoi« the hearing officer, or in deciding 
whether CM. had received FAPE. Li point of fact, the School agrees with tiie District's argument 
that, because the School has elected to be its own LEA, it is the School, rather than DCPS, that bears 
the responsibility of providing FAPE to its special education smdents. PL's Opp'n at 2. It explains 
that it named the District as a defendant only because two judges on this Court have, under similar 
circumstances in the past, required charter schools to do so. Id. at 2-4. 
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In School for the Arts in Learning (SAIL) Public Charter School v. Mena, No. 02- 
1 772 (D.D.C. July 25. 2003), a D.C. Charter School sought review of a hearing officer's decision 

entitlingthe student to certainservices under the IDEA. Theschoolnamedonlythestudenfsparents 
as defendants. Stating that the parents could not provide the relief sought by the school, the court 
found that "[rjelief cannot be granted unless the District of Columbia or DCPS, which is the 
educational agency responsible for ensuring compliance with the IDEA, is the named defendant" 
Slip Op. at 1. Without elaborating on the relief sought, the court granted the parents' motion to 
dismiss under Rule 12(b)(7) for failure to join a necessary party.* Id. at 2. 

Similarly, in Integrated Design Electronics Academy Public Charter School v. 
Gooding, No. 03-1224 (D.D.C. December 5. 2003). another D.C. Charter School - in fact, the 
Plaintiff in the instant case - sought review of a hearing officer's decision directing it to perform 
certain evaluations, on the ground that it had not received adequate (or any) notice of the due process 
hearing. Slip Op. at 2, 4. The court stated: "DCPS is the agency responsible for ensuring school 
compliance with die IDEA in the District of Columbia, and it held the due process hearing that 
plaintiff seeks to have reviewed. If plaintiffwere to prevail and the Court vacated the determination 
or ordered a second due process hearing. DCPS would have to provide the relief as the agency 
responsible for IDEA compliance." Id at 3 (citation omitted). Concluding that. "[i]n other woixls, 
any relief could be provided only by DCPS," the court directed the school to join DCPS as a party 
defendant pursuant to Rule 1 9(a). Id. 



Unless otherwise indicated, "Rule" refers to the Federal Rules of Civil Procedure. 
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There is nothing in these decisions to indicate that the precise argument made to this 
Court was advanced before: that is, that die School is an LEA Charter, not a District Charter, and 
thus stands on its own under the IDEA, unless DCPS has responsibility for implementing the 
decision appealed from, see D.C. Mun. Reg, § 5-3019, 13, or assumes responsibility for the student, 
in its role as SEA, because the LEA Charter cannot serve the student, see id § 5-30 1 9. 1 1 . Neither 
SAIL nor Integrated Design suggests that the distinction between an LEA Charter and a District 
Charter school for IDEA purposes was argued or relied upon by the parties to those cases.*^ Neither 
decision addresses the independence of hearing officers; instead of recognizing their status as 
independent contractors who are required to be impartial neutrals, id. §§ 5-2406, 5-3001.1, both 
appear to perceive the hearing officers to be DCPS employees. And neither spears to have 
recognized that DCPS is without authority to alter the substantive decision of the hearing officer. 
Id. § 5-2407,4. With the benefit of the more explicit statutory and regulatory references and 
arguments made by the District of Columbia here, this Court can comfortably come to a different 



conclusion. 



At bottom, the School is an LEA Charter involved in a dispute with the parent of a 



child concerning what is necessary to provide FAPE to the child. There is no indication that the 
School is unable to provide the ordered services and would thus need to ask DCPS, in its role as 



* *'Judiciai decisions do not stand as binding 'precedent' for points that were not raised, not 
argued, and hence not analyzed." LegalServs, Corp. v. Velazquez, 531 U.S. 533, 557 (200l)(Scalia, 
J., dissenting) (citing, /«/era//a. United States v. Verdugo-Urquidez, 494 U.S. 25% 272 (1990)). In 
any event, "one district court decision is not binding on another district court." Am, Council of the 
Blind V. Wask Metro. Area Transit Autk, 133 F, Supp. 2d 66, 74 n.2 (D.D.C. 2001); see In re 
Executive Office of the President, 2 1 5 F,3d 20, 24 (DC Cir. 2000) (*T)istrict Court decisions do not 
establish the law of the circuit, nor, indeed, do they even establish the law of the district.") (citations 
and internal quotation marks omitted). 

-9- 
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SEA, for assistance. Def/sMotat9. Ifthe School prevails on the merits ofits appeal, the ordered 
services will not be required. If CM, 's parent prevails on the merits, the School — not DCPS — 
will be required to provide the special services and to pay attorneys' fees and costs. Neither scenario 
requires the involvement of the District of Columbia in this appeal. 

That DCPS contracts to provide hearing officers and, in that sense, might be viewed 
as having "held the due process hearing that plaintiff seeks to have reviewed," Integrated Design, 
No. 03-1224, Slip Op, at 3, is not enough to make DCPS or the District of Columbia a necessary 
party on appeal to this Court. TTie hearing officers are independent contractors to DCPS in its role 
as SEA, not employees of DCPS. They are bound to apply the requirements of IDEA in a neutral 
and impartial manner. D.C. Mun. Reg. §§ 5-2406, 5-300L1 . There is no reason to believe that a 
hearing officer would not obey a court order to rehear a case, were it remanded. Requiring the 
School to join the District as a defendant in this appeal, simply by virtue of DCPS having contracted 
to provide the independent and impartial hearing officer, is rather like requiring a litigant 
disappointed at trial to join the district court as a defendant on appeal. 

The Court is therefore convinced that, under these circumstances, complete relief can 
be afforded to the parties without requiring the School to join the District as a defendant, and that 
the District's absence will neither impair its ability to protect its interests nor leave the remaining 
parties subject to inconsistent judgments. See Fed, R. Civ. P. 19(a). 

IV. CONCLUSION 

The School simply seeks Judicial review of a Hearing Officer Determination that 

affects only CM., C.M.*s parent, and itself Under these circumstances, the District of Colunibia 
is not a necessary party to the adjudication of the case or to the implementation of any available 
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remedy. The District ofColumbia's motion to disnriss will be grated. The School shall promptly 
effect service on CM. and C.M.'s parent as directed in the accompanying Order. 

A memorializing order accompanies this Memorandum Opini 



mion. 



Date: March 1 5, 2006 

/s/ 



ROSEMARY M. COLLYER 
United States District Judge 



-11- 



102 



Case 1 :06-cv-01 821 Document 1 4-6 Filed 07/25/2007 Page 1 2 of 22 

Case1:97-cv-01629-PLF Document 1867 Filed 08/18/2006 Page 13 of 23 

Case 1 :05-cv-00722-JR Document 9 Filed 03/27/2006 Page 1 of 3 



ONITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



HYDE LEADERSHIP PUBLIC CHARTER • 
SCHOOL, 

m 

Plaintiff, 



Cxvil Action No. 05-0722 (JR) 



WANDA CLARK, et al.. 

Defendants. 



MEMORANDOM ORDER 



This is an appeal authorized by the Individuals with 
Disabilities Education Act ("IDEA"), 20 U.S.C. § 1400 et seq, 
(2000), from a hearing officer's determination that Hyde Public 
Charter School (Hyde) failed to prove that it had provided 
appropriate specialized instruction to a special education 
student. The plaintiff is the Hyde School. Defendants are Wanda 
Clark, next friend to the student, and the District of Columbia 
as a defendant. The District moves to dismiss for failure to 
state a claim, arguing that it has been improperly joined and 
that it cannot provide the relief Hyde seeks. 

Hyde actually agrees with the District's contention. 
It explains that it named the District as a party only to follow 
two prior rulings of this court in similar IDEA appeals. See 
Integrated Design E]ecs. Acad. P ub. Charter Sch. v. Gooding . No. 
03-1224 (D.D.C. Dec. 5, 2003) (Mem. Op. & Order); Sch. For the 
Arts in Learning (S AIL) Pub. Charter Sch. v. Mena . No. 02-1772 
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(D.D.C. July 25, 2003) {Memorandum). In both cases, the district 
court ordered the charter school to join the District as a 
necessary party, notwithstanding arguments advanced by the 
schools that were identical to those raised here by the District, 
The court in both cases believed that only the District could 
provide the desired relief, which was the reversal of a hearing 
officer' s determination . 

At least one of those decisions — my own in Mena — failed 
to distinguish a local education agency charter from a D,C. 
public school charter. See D,C, Code § 38-1802. The distinction 
was properly recognized, and applied, in a recent decision of 
Judge Collyer in IDEA v. Pub, Charter Sch. v. Belton , No. 05-467 
(D.D.C. March 15, 2006) (Mem, Op.). As that opinion explains, 
LEA charters stand on their own under the IDEA, and are 
responsible for providing the free appropriate public education 
mandated under the IDEA, IdL, at 4. Disputes with LEA charters 
are presented to impartial hearing officers, independent 
contractors who are neither officers nor employees of the D,C. 
Board of Education, See D,C. Code § 5-3001,1 (defining 
^^Impartial hearing officer."). The District "^ha[s] no authority 



to direct, rescind, overrule, modify, or alter the substantive 
decision of any hearing officer," D.C, Mun. Reg, § 5-2407.4. In 
Belton, the District was dismissed as an improperly joined party. 
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Judge Collyer is correct. The District's motion to 
dismiss [Dk. # 5] will be granted, if plaintiff wishes to pursue, 
its claim, it may have 30 days from the date of this order to 
file proof of service upon the remaining named defendants. 

It is SO ORDERED. 



JAMES ROBERTSON 
United States District Judge 



- 3 - 



105 



Case 1 :06-cv-01 821 Document 1 4-6 Filed 07/25/2007 Page 1 5 of 22 
Case 1 :97-cv-01 629-PLF Document 1 867 Filed 08/1 8/2006 Page 1 6 of 23 
Case 1:05-cv-02054-RMC Document 11 Filed 04/28/2006 Page 1 of 2 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



FRIENDSHIP EDISON PUBLIC 
?^S^ SCHOOL WOODRTOGE 

Plaintiff, 



) 



V. 



WILLIAM MORROW and EDWINA 
StnVffTER, as next friend of minor child 
A.M., et al., 

Defendants. 



Civil Action No. 05-2054 (RMQ 



ORDER 



The District of Columbia, named as a defendant in this lawsuit under the Individuals 
with Disabilities Act riDEA"), 20 U.S.C § ,400 . se,., is sued by Friendship Edison Public 

CharterSchool(«Edison").whichhaselectedtobeitsown,ocaleducatio„agencyrLEA',.Comp, 
^ 2. Edison also names William Ma^ow and Edwina Sumpter, as next friends of the minor child 
A.M.. and A.M., individually, as defendants. T^, District of Columbia moves to dismiss the 
complaint against D.C. because Edison is an LEA and can appeal an administrative decision by a 

Hearing Officer without suine the Distrirt nf n^\ u- • 

ng me uistnct of Columbia, masmuch as H.C. had no role in the 

administrative decision and is not a necessary party to obtain relief 

The issue presented by the motion is identical to the issue decided in IDEA Public 
Charter ScHool v. Costal Belton. et al. No. 05-467, 2006 WL 667072 (D.D.C. March 1 5, 2006). 

and//^^.W...A,>,P„Z,//cCW.5bWv. aa.^.e/«/..No. 05-722. 2006 WL845807(D.D.C. 
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March 27, 2006), both of which recognized that an appeal from an IDEA Hearing Officer Decision 
concerning an LEA does not require the joinder of the District of Columbia. 

For the reasons stated in IDEA v. Beltoii and Hyde v. Clark, it is hereby 
ORDERED that the District of Columbia's motion to dismiss is GRANTED. 



SO ORDERED. 



Date: April 28, 2006 /s/ 



ROSEMARY M. COLLYER 

United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



FRIENDSHIP EDISON PUBLIC 
CHARTER SCHOOL 
CHAMBERLAIN CAMPUS, 

Plaintiff, 



V. 



EBONY SMITH, next friend of L.S. and 
L-S., individually. 



and 



DISTRICT OF COLUMBIA, 



Defendants. 



) 
) 



Civil Action No. 05-2461 (RCL) 



MEMORANDUM OPINrn>f 

This case comes before tbe Court on defendant's motion [3 J to dismiss, or in tbe alternative, 
for sununary judg„.en, filed on behalf of the District of Columbia, and the plaintiffs opposition [4] 
.hereto, filed on behalf of Friendship Edison Public Charter School. Chamberlain Campus 
("Edison"). Specifically, the defendant requests that plaintifTs complaint be dismissed with respect 
to the District of Columbia for failure to state a claim for which relief can be granted. 
For the reasons set forth herein, the defendant's motion will be granted. 

I. FACTUAL BACKGROUND 
In January of 2005. Ebony Smith submitted to L.S.'s teacher a written request to evaluate 
L.S. for eligibility to receive special education services. (DcVs Mot. 2.) On July 18, 2005, Smith 
filed a request for a due process hearing, pursuant to the Individuals with Disabilities Education Act 
("IDEA"), against plaintiff for failure to evaluate L.S. within 120 days. (W.) She also requested 
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independent evaluations and compensatory education. (Id.) 

In response to this request, plaintiff held a "resolution meeting" with Smith on August 2, 
2005, where the school offered to complete the requested evaluations within thirty days and to hold 
an eligibility meeting for L,S., as well as, the need for compensatory education. (Pl/s Opp'n 1 .) 
During the resolution meeting, on the advice of counsel. Smith refused the offer to evaluate L.S., in 
favor of pursuing the due process hearmg, (Id. at 2.) The due process hearing was held on 
September 18,2005. (Id.) 

At the hearing, the Independent Hearing Officer ("IHO") declined to admit into evidence 
notes from or testimony regarding the resolution meeting, on the ground that it was "a confidential 
settlement discussion." (Id.) On September 27, 2005, the IHO issued a determination that plaintiff 
had failed to timely evaluate L.S., and ordered plaintiff to pay for independent psycho-educational 
and speech-language evaluations arranged for by Smith. (Def/s Mot. 2.) The IHO further 
authorized additional evaluations, should the psycho-educational evaluator recommend them, as 
well as the implementation of the appropriate services. (Id,) 

Plaintiff appeals the IHO's determination. The District argues that this case is essentially a 
challenge to the administrative decision of the hearing officer (a decision over which it has no 
control), and therefore, the District submits that it is not a proper party to this case. (Id, at 3.) 

IL LEGAL STANDARDS 

The defendant filed a motion to dismiss, or in the alternative, for summary judgment (Id. at 
1 .) A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whether a plaintiff has 
properly stated a claim upon which relief can be granted. Scheuer v. Rhodes, 416 U.S. 232, 236 
(1974), overruled on other grounds by Harlow v. Fitzgerald, ASl U.S. 800 (1982). The explicit 
language of Rule 8(a)(2) provides that the complaint need only contain "a short and plain statement 
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of the claim showing that the pleader is entitled to relief. . r Con ley v. Gibson, 355 U,S. 41. 47 
(1957); U.S, ex. rel Harris v. Bernad, 215 F. Supp. 2d 1, 5 (D.D,C, 2003). The complaint need 
not plead the elements of a prima facie case. Swierkiewicz v. Sorema N,A., 534 U.S. 506, 511-14 
(2002) (holding that a complainant in an employment discrimination case need not plead the prima 
facie elements); see also Sparrow v. United Air Lines, /wc, 216 F3d 1111,1114 (D.C. Cir. 



2000), 



In deciding a motion to dismiss under Rule 1 2(b)(6), the court is bound to consider all 



well-pleaded facts as true, and to draw all reasonable inferences in favor of the non-movant. 
Scheuer,4\6 U.S. at 236; Bernad, 275 F. Supp. 2d at 5, Therefore **a complaint should not be 



dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff 



can prove no 



set of facts in support of [its] claim which would entitle [it] to relief." Conley, 355 U.S. at 45-46. 



IIL DISCUSSION 



The question before the Court is whether the District of Columbia is a proper party to 

plaintiffs appeal of the IHO's administrative decision. The defendant contends that: 

[t]he District of Columbia is not a proper party to [plaintiffs] **appeal" 
here of the challenged administrative decision. [Plaintiff] is responsible 
for complying with IDEA unless it has been found unable or unwilling 
to comply with the Act prior to initiation of a due process hearing 
request, or unless DCPS itself was involved in the actions or decisions 
at issue in the administi-ative proceedings. Also, DCPS has no control 
over the due process hearing officer*s decisions. Finally, DCPS does 
not have a stake in the outcome of the litigation, and is not a necessary 
party to obtain the relief sought by either plaintiff or co-defendant, 

(Def 's Mot 3.) The Court agrees with the defendant. 

In a recent case analogous to the present case. Judge Collyer of this Court found that 

"complete relief [could] be afforded to the parties without requiring the School to join the District 

[of Columbia] as a defendant, and that the District's absence [would] neither impair its ability to 

protect its interests nor leave the remaining parties subject to inconsistent judgments.*" Idea Pub, 
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Charter Sch. v, Belton, Civ. A. No. 05-467 (RMC) (D.D.C, Mar. 15, 2006) (where a charter school 

appealed from an IHO decision mandating that the school perform medical evaluations of a student). 

This determination is based on District of Columbia Municipal Regulations, which provide that: 

(Local education agency ("LEA")] charters stand on their own under 
the IDEA, and are responsible for providing the free appropriate public 
education mandated under the IDEA. Disputes with LEA charters are 
presented to impartial hearing officers, independent contractors who are 
neither officers nor employees of the l^.C Board of Education. The 
District "has no authority to direct, rescind, overrule, modify, or alter 
the substantive decision of any hearing officer." 

Hyde Leadership Pub, Charter Sch, v. Clark, Civ. A. No, 05-0722, 2 (D.D.C, 2006) (citing D.C. 
Mun. Reg. § 5-3001.1 (defining "Impartial hearing officer"); D.C. Mun. Reg. § 5-2407.4). 

In the instant case, the plaintiff is seeking judicial review of an IHO decision which only 
affects the student, the student's parents, and the plaintiff. If the plaintiff prevails, the evaluations 
and services ordered by the IHO will be obviated. If the defense prevails, the plaintiff will be 
required to provide the ordered evaluations and services. Either way, the District of Columbia will 
not be affected. Accordingly, the District of Columbia is neither a proper or necessary party 
therefore the defendant's motion to dismiss must be granted. 

IV. CONCLUSION 

For the foregoing reasons, this Court concludes that the defendant has met its burden for 
dismissal. Accordingly, and for the reasons stated herein, defendant's motion to dismiss will be 
GRANTED. 



A separate Order shall issue this date. 



Signed by Royce C. Lamberth, United States District Judge, May 5, 2006, 
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UNITED STATES DISTRICT COORT 
FOR THE DISTRICT OF COLOMBIA 



JAMIS PARKER, 



Plaintiff, 



V. 



DISTRICT OF COLDMBIA, 
et al . , 



Civil Action No. 05-0188 (RWR) 



ORDER 



On May 24, 2006, the District of Columbia moved to dismiss 
the complaint against it. It argued that it is not a proper 
party to this lawsuit because as a public charter school, the 
Friendship Edison Public Charter School (^^Edison") is solely 
responsible for the administration of the Individuals with 
Disabilities Education Act ("IDEA"), 20 U.S.C. §§ 1400. et seq. 
The District notes that a public charter school is a "publicly 
funded school in the District of Columbia that ... is not a 
part of the District of Columbia schools." D.C. Official Code 
§ 38-1800.02(29) (B) (2001) . A charter school that elects to be 
treated as a local education agency ("LEA") is responsible for 
special education evaluations, individual education plans 
("lEP"), placements, and services to children with disabilities 
under their lEPs. Because Edison is a LEA, the District asserts 
that the District plays no role in IDEA proceeding, and 
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therefore, if there was an error in these proceedings, the 
District can provide no remedy. 

Plaintiff has filed no opposition to the motion,- The motion 
is deemed conceded. With defendant's undisputed factual 
assertions accepted as true, defendant is entitled to dismissal. 
See, e.g. , IDEA Public Charter School v. Bel ton , 05-467, 2006 WL 
667072, *3 (D.D.C. March 15, 2006). Accordingly, it is hereby 

ORDERED that the District's unopposed motion to dismiss 
[18] be, and hereby is GRANTED 

SIGNED this 5th day of July, 2006. 



/s/ 



RICHARD W. ROBERTS 

United States District Judge 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

DEPARTMENT OF PUBLIC SCHOOLS 

OFFICE OF STUDENT HEARINGS 

+ + + + + 




Washington, D.C. 

Wednesday, 
August 30, 2006 



The above-entitled matter came on 
for hearing, pursuant to notice. 



BEFORE : 



TONYA BUTLER-TRUESDALE , Hearing Officer 



APPEARANCES : 



On Behalf of the Student /Parent: 



DONNA WULKAN, ESQ. 



On Behalf of the D.C. Public Schools: 



PAUL DALTON, ESQ. 



( J 



1 This transcript was produced from 

an audio CD provided by D.C, Public Schools, 



(202) 234-4433 



NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 



www.nealrgross.coni 
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22 



P-R-0-C-E-E-D-I-N-G-S 



9:00 a.m. 



HEARING OFFICER BUTLER-TRUESDALE : 
Thank you so much for your patience. I'll 
start out by saying promptness is extremely 
important to me. And on those rare occasions 
when I am participating in a tardy behavior, 
I do not take it lightly. I value your time 
very highly and you have my sincere apologies 
that I was not here when you walked into the 
room at 9:00. That is not my practice or 
habit as Ms. Lindsey will verify for you. 
I'm always upstairs bothering OTC about it's 
9:01 where are you? 

Okay. This is the matter of 
^WKKKKtm HMMMBV, whose birth date is listed 
as flKHHHIBi, 1992, recently had a birthday. 
And this is an administrative hearing which 
is being conducted in accordance with the 
guidelines and rights established by Public 
Law 108-446, the Individuals With 
Disabilities Education Improvement Act 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1 323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 wv»w.nea(igrossxom 
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reauthorizes the IDEIA of 2004 and the rules 
of the Board of Education for the District of 
Coliombia in Section 145 of the D.C, 
Appropriations Act. 

I *m Tonya Butler-Truesdale, an 
independent Hearing Officer. As a Hearing 
Officer I'm not an employee of the District 
of Columbia Public Schools and I have no 
relationship or close acquaintance with any 
of the parties involved in this hearing. I 
will hear the evidence presented in this 
hearing and make a ruling in accordance with 

the applicable laws, rules and regulations. 

This hearing is closed to the 
public, unless the parent explicitly states 
to be open to the public . The matters 
discussed here today are confidential and 
must remain confidential , even after the 
hearing is completed. A copy of the tape or 
written transcript may be acquired by writing 
to the Student Hearing Office at 825 North 
Capitol Street, N.E. , 8*"^ Floor, Washington, 

NEAL R, GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202)234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 
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D.C. 20002. 



I would now like to request that 



each party present introduce themselves for 
the record starting with Mr. Dal ton, on the 



right . 



MR. 



DALTON : 



Good morning. 



everyone. My name is Paul Dalton and I'm 
counsel for SAIL Public Charter School. 



MS . UMANSKY : 



My name is Jenna 



Umansky and I'm the Special Education 



Coordinator for SAIL Operating School . 



MS. 



HARRIS-LINDSEY: 



Quinne 



Harris-Lindsey, I'm the attorney on behalf of 



the D.C. Public Schools. 



MS. BECK: Gina Beck, Associate 
for the Law Office of Donna Wulkan, who is 



the parent attorney. 



MS . HAWKINS 



Michelle Hawkins, 



parent of Di 



■ i 



(202) 234-4433 



MR. HAWKINS: Hi, mom 



MS. HAWKINS: Hi. 



MS. WULKAN: Good morning 
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Donna Wulkan and I'm the attorney for 



Michelle and D( 



MS . HAWKINS 



to finally meet you. 



MS . WULKAN : 



finally meet you. 



MS . HAWKINS : 



having met you. 



Oh, it's a pleasure 



It's a pleasure to 



20 months without 



MS. WULKAN: It is amazing. I'm 
real happy to meet you. 

MS. HAWKINS: Okay. Oh, really, 
you shouldn't have told me that, my head will 
grow. Just kidding. 

MS. WULKAN: It's just strange not 
running into each other. 

HEARING OFFICER BUTLER-TRUESDALE : 

Has the parent been advised of her due 



process rights? 



MS. WULKAN: She has not, other 
than my having advised her of them. 



HEARING OFFICER BUTLER-TRUESDALE 



All right. 



(202)234-4433 
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MS. WULKAN: She didn't receive 
anything or get anything to address this 
hearing. She didn't' get anything. 
i HEARING OFFICER BUTLER- TRUE SDALE : 

Okay. But you have advised her of her due 
process rights? 

MS. WULKAN: I have spoken with 
8 her on the due process rights . 



HEARING OFFICER BUTLER-TRUESDALE 



1 Okay . 



11 MS. WULKAN: And I would waive the 

12 reading of them, but I would ask you to make 

13 a finding that she has not been advised of 

14 her due process rights. 

15 HEARING OFFICER BUTLER-TRUESDALE: 

16 I see. So that's one of the counts of the 

17 allegation on the hearing complaint? 

18 MS. WULKAN: That was not one of 

19 the counts on the allegations. 

2 HEARING OFFICER BUTLER-TRUESDALE: 

21 Okay. What I would like to do since there 
21 is some ambiguity around that, rather than 
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taking the time to read them into the record, 
we'll read them to her. And I'm sorry, this 
is going to sound like a very insulting 
question, but I ask this to people when I 
hand them the due process rights, I must ask 



you. 



Are you literate? Are you able to 



read? 



MS. HAWKINS: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right . Okay . 



MS . HAWKINS : Very , 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. I have to ask that, you know, but I*m 
going to hand you a copy of the due process 
rights for you to read and peruse while we go 
forward with the hearing, because you must be 
advised of your due process rights. And I 
want to make sure that you are aware of that, 
actually prior to the hearing, but we ' re 
going to go forward in the interest of time. 

Are there any ob j ections to the 
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disclosures? And hopefully I have all of 
them. I have, okay -- 

MS. WULKAN: I do have an 
objection to the due process to the 
disclosure. Not to mine. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: We'll get to those. 
HEARING OFFICER BUTLER-TRUESDALE 



Okay. All right. 



MS. WULKAN: Mr. Dalton signed it. 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: I don't have any 



problem with those. 



HEARING OFFICER BUTLER-TRUESDALE : 
Mr. Dalton, any objection to P-1 through P- 



17? 



MR. DALTON: No objection. 
HEARING OFFICER BUTLER-TRUESDALE : 
No objection. Okay. Ms. Wulkan, I'm going 
to hand you some tabs. I'm known as the tab 
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MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 
And I require my documents to be tabbed. 

MS. WULKAN: I just want you to 
say one thing. I got my little — I should 
have done them for you, but I never had one. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. I don't know why my colleagues don't 



need tabs . 



MS. WULKAN: I don't either. See, 



I need the little ring guides. Thank you, 

HEARING OFFICER BUTLER-TRUESDALE : 
I thought I saw yours in here, Mr. Dalton. 

MR. DALTON: You don't see mine? 

HEARING OFFICER BUTLER-TRUESDALE : 



17 No. I had my hand on it. I thought for 

18 sure I looked at it. Okay. And are there 

19 any objections to SAIL Public Charter School 

20 1 and 2? 

21 MS. WULKAN: Yes. I'm afraid that 
2^ SAIL did not get them to us in time. They 
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sent — they got them to us the day after 
they were due. 

HEARING OFFICER BUTLER- TRUE SDALE : 



Mr. Dal ton? 



MR. DALTON: I wasn't aware of 



that . We checked the fax cover sheet . 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MS. WULKAN: I believe that you 



were think that the hearing was tomorrow and 
not today and so they did it five days 
commencement with that. I mean, I would have 
to look and see exactly what day, but we got 
ours in on August 23'''* and they got theirs in 
on August 24"'^. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: It is true that we 



had this hearing scheduled on our calendar 
for tomorrow. We became aware of the fact 
that the hearing was on a different date when 
in talking with a family friend of the 
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12 



parent, but I don't see prejudice. The — 
both of the documents were in possession of 
counsel well prior to the 23'''^. So it's only 
a technical violation. 

The purpose o f the f i ve day 
disclosure it to make sure that counsel is 
aware of documents , if they already are in 
the possession, I 'm not even sure there is a 
requirement to disclose them, except for the 
purpose of having them entered into the 
record . So since counsel had the docioments 
prior to the five day, 1 don't understand the 
objection, except from a technical 



standpoint. 



HEARING OFFICER BUTLER-TRUESDALE : 



Ms . Wulkan? 



MS. WULKAN: I mean, I know I make 
a huge deal out of it, except that's actually 
not accurate in terms of the law. The law 
says that you have to disclose documents five 
days and that they can -- must be precluded. 

MR. DALTON: Well, I think it's in 
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perfect -- 

MS. WULKAN: So, you know, it's — 

MR . DALTON : I'm sorry . 

MS. WULKAN: — not just a matter 
of whether I know about them or not. There 
is a question of whether it's going to be 
entered into evidence or not. I mean, 
obviously, there are some things I know about 
and some things I don't. It's not sort of a 
give — it's not sort of an option to decide 
whether or not, you know, I'm going to — 
whether or not I've seen it before. That 
really isn't the standard of disclosure. 
It's five business days before. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, I'm going to go on and make a ruling, 
because I know that we have a lot to discuss. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

Before we get to the substance of the matter 

of the case. I will go on and bar the 

disclosures, mainly because I think that it's 
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not also whether or not you already have them 
in your possession, but knowledge of whether 
or not the opposing party is going to use 
them in the case. 

But I do want to make sure that 
it's understood mainly because we have not 
been on an adjudication team together, that I 
have a very liberal evidentiary rule 
practice. In other words, my tendency is to 
let as much in as possible and hope that you 
will rely on my ability to determine what is 
relevant and what is not. 

But I do not think that I have 
that much discretion with respect to the five 
day disclosure rule. I thought that it was 
probably helpful to let you know that with 
respect to hearsay, objections and so on, my 
tendency is to overrule those issues, simply 
because I want as much information as 
possible. 

MS. WULKAN: I understand. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Okay. Thank you. 



MR. DALTON: I would just note my 
objection for appeal purposes. 

HEARING OFFICER BUTLER-TRUESDALE : 
Yes, sir. And are there any other 

preliminary issues? 

MS. WULKAN: Yes. Well, no. Yes. 

Yes, no, I don't know. I think the scope of 

this hearing is, obviously, from what our 

complaint was filed and it was filed timely 

and the hearing was set on the very last day 

it could have been set via the taut lines, 

literally the last day for a due process 

hearing on junior, something like that. And 

they waited until the 75''^ day and set this 

hearing despite Mr. Dalton and I both in 

motions requested this hearing be set sooner. 

HEARING OFFICER BUTLER-TRUESDALE : 
Did you get a response from Chief Hearing 
Officer Smith? 

MS. WULKAN: No. No, we didn't. 
The problem being is that the child had to 
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start school and the child had no place to go 
to school and he had to start school on 
August 28^^ and that's a couple of days ago. 
So the fact that this hearing took place 



today is extremely prejudicial to us . 



And 



Mr. Dalton and I actually both requested this 
hearing to be set up in time and we never got 
a response from the Student Hearing Office. 

So I just wanted to say that that 



was an issue for us. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: With regard to that. 



HEARING OFFICER BUTLER-TRUESDALE : 



I want to respond to that . 



MS. WULKAN: Um-hum 



HEARING OFFICER BUTLER-TRUESDALE : 



Although I want to make sure that all 
parties are -- and I know that you know, I 
want to make sure you know that I understand, 
that I am not a representative of the Student 
Hearing Office. But I did want to say to you 
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that I 'm not excusing what you have 
experienced, but I haven't had a free time 
block in probably six weeks. 

I do remember one falling out last 
week. I think an 11:00 that just fell out. 
They haven' t even been falling out like they 
sometimes do. So there may simply -- it is 
very possible that they simply didn' t have 
another block of time to give you . And I 
can't — well, yes, I can. I have decided to 
even stop asking them for dates , for 
continuance dates at the hearings, because I 
usually will ask for a continuance date while 
the parties are all here, so we can plan 
already on the calendar. 

I don't even do that any more, 
because scheduling is so tight right now, 
that it's difficult for them to even give me 
a date while we're in the hearings. So that 
is not an apology for them. 

MS. WULKAN: Yes, I understand. 

HEARING OFFICER BUTLER-TRUESDALE : 
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I just wanted to say that it may not have 
been simply being ignored. 

MS. WULKAN: I just wanted to set 
the context of, you know, the difficulty that 
the parent has experienced, because she had 
to find a placement for the child. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay . Okay . 

MS. WULKAN: Having to place the 
child on the 28''^, because we didn't get to 
this. You know, it's extreme difficulty, so 
that was one thing. As to — you know, there 
are a number of other issues. I mean, 
obviously, our complaint is against SAIL. 
This child — I mean, I can give you a brief 
background and tell you sort of the — what 



the preliminary issue is, because I see 



Ms. 



Lindsey, Harris-Lindsey sitting down there, 
you know. She really, in our view, has no 
need to be here. We filed a complaint 
against SAIL. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Yes. 



MS. WULKAN: The child has been at 



SAIL from first grade through the seventh 
grade and he has just finished that grade. 
And so he has never been in any D.C. public 
school. He has never had any contact with 
any D.C. representatives. 

MR. DALTON: Excuse me, I am very 
sorry to interrupt, but this does sound like 
an opening statement and there are still 
preliminary matters to be addressed. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: And so I would ask 



that the Hearing Officer hear our preliminary 
matters before allowing Ms. Wulkan to give 
her story, her opening statement. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. So I'm gathering the first 
preliminary issue you all would like to deal 
with is who are the actual parties and who 
should be in the room? 
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MS. WULKAN: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: That is the issue. 



given the background. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: Which I think I do 



need to do in order to get to preliminary 
matters, since the complaint is against SAIL 
and the child has never attended any -- if 
you'll indulge me, Mr. Dalton, to please 
finish the statement. Since the child has 
never been in any D.C. public school. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. WULKAN: And the complaint is 

totally against SAIL for the denial of their 

free and public education. There are a 

number of allegations against SAIL in this 

and since the young man has never been in any 

D.C. public school, other than SAIL, 



our 
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allegations are against SAIL. And so it is - 
- and that was what the complaint says . 

And so we have moved against SAIL 
and therefore, we don't think that D.C. is a 
necessary party to this, because D.C. 
there is a statute which says that if D.C. 
has never served the child and/or is not 



« 1 



giving , providing any services to the chi Id , 
then there can * t be any allegations against 
them, because they, in fact, have not 
provided any education to the child. 

And so you can read that s tatute 
if you want, but anyway, they are -- so that 
is the issue. And if — we can go through 
the complaint if you want, you'll see that 
there's nothing against DCPS. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Okay. 



MS. WULKAN: And so we filed -- 



apparently, there were some pretrial motions. 



I don ' t know whether you have had 



an 



opportunity to read them and there were 
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several pretrial motions in this matter that 
were filed. There was a motion filed both by 
SAIL, a motion to dismiss this matter, 
dismiss SAIL out as well as a motion in the 
alternative to join DCPS as a necessary 



party. 



Mr. -- I filed in opposition to 



that motion and I have the -- our plaintiff's 
opposition to the motion to dismiss that was 
submitted by both SAIL and DCPS also filed 
one , And the response to SAIL ' s motion 
adjoining necessary party was dated July 13 , 



2006. It is in our disclosure. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Any response from Chief Hearing Officer 



Smith on that? 



MS, WULKAN: Yes, 



HEARING OFFICER BUTLER -TRUE SDALE : 



Okay. 



MS, WULKAN: He wrote them and he 



granted -- he denied their motion to dismiss 
and he denied to join DCPS as a necessary 
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party. DCPS also filed a motion to dismiss 
them saying they weren't a necessary party, 
which, obviously, the Hearing Officer granted 
and said yes, you're not a necessary party. 

So there has been a ruling made in 
this case as to that already. And Mr. 
Smith's ruling is in our documents at, I 
believe it's, P-2 . 



HEARING OFFICER BUTLER- TRUE SDALE 



P-2? 



MS. WULKAN: Yes, it's P-2. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And Ms. Harris- 



Lindsey filed a motion to dismiss as against 
DCPS, but clearly she didn't, because there 
weren't any allegations against DCPS, so 
there was no need to dismiss them, because 
there weren't actually any allegations 
against them to begin with. 

But anyway, it did turn out that 
he did issue an order and the issues were 
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briefed, at least in our brief, with regard 
to responsibilities of charter schools when 
they are their own LEA, SAIL and 
responsibilities of DCPS. 

And so our position is that D.C. 
doesn't have any place at this table. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And that Mr. Smith 



has already ruled. Mr. Dal ton then filed 
another motion to — which is now no longer 
in the record, although it may be at a 
hearing -- for hearing, I don't know, but 
now, it is part of his disclosure, but it's 
no longer — it was not admitted. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: So he filed another 



motion. It was not a motion to reconsider, 
it was simply another motion to join D.C. as 
a necessary party and that, I filed in 
opposition to that as well, even though I 
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felt like he had already had the ruling on it 
and I didn't see why he was filing another 
one without filing a motion to reconsider. 

Nonetheless, I filed in opposition 
to that and our opposition to that is that at 



P-4 -- 



HEARING OFFICER BUTLER-TRUESDALE : 



You said P-4? 

MS. WULKAN: Uh-huh, that's in the 
record at P-4 . And there has not been any 
ruling as of today. There has not been any 
further action as to that. So here we are. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: Well, there is a big 



gaping hole in here, the scenario presented 
by counsel for the merits. I'm not certain 
why she chose to admit something that is 
almost jurisdictional to the case and that is 
the fact that a placement meeting was held. 
DCPS did participate. Dr. Piegler (phonetic) 
did issue another placement for Prospect. 
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As you know, once that occurred, 
the issue has now shifted to the 
appropriateness of the public placement that 
DCPS has offered and if that placement is not 
appropriate, then counsel for the parent has 
an obligation to prove that private placement 
for the student is appropriate . 

SAIL by law cannot issue 
placement. It's outside of its jurisdiction. 
And therefore, SAIL should not be part of 
this case, DCPS has acted, while it may have 
been true at one point in the time line of 
this case that Mr . Smith * s ruling was 
correct, it is no longer the case, because 
intervening between the time of the original 
ruling and where I made my second motion, we 
have a placement view, 

DCPS was put on notice that SAIL 
was not an appropriate placement, that the 
child needed a full-time placement. DCPS did 
not contest the child needed a full-time 
placement and, in fact, issued a notice of 
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placement for Prospect. 

So it is not — the person that 
should not be here today is SAIL, because now 
this fight is between DCPS, who has issued a 
notice of placement, the child is not 
attending our school, is not in- our 
jurisdiction. DCPS has accepted jurisdiction 
of the child, because it has issued a notice 

of placement. 

The child is attending a private 
school and SAIL has no control over any of 



these matters . 



Any allegation that the 



parent has made is moot at this point as to 



SAIL. 



HEARING OFFICER BUTLER-TRUESDALE : 



I understand. 



Let me have Ms . Lindsey 



respond if she chooses to make a comment. 
I've got to get a mike to you. 

MS. HARRIS-LINDSEY: I don't need 



a mike. That's fine. 



HEARING OFFICER BUTLER-TRUESDALE : 



Can you -- okay. Let me hear you? 
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MR. DALTON: You can borrow ours. 
MS. HARRIS-LINDSEY: Oh, I'm fine. 
I don't necessarily need one, a mike. 

HEARING OFFICER BUTLER-TRUESDALE : 

Actually, you are right. It's picking you 



up 



MS . HARRIS-LINDSEY : 



First of all, let me say. 



Of course . 



have no 



disclosures in front of me, so we were not 
served disclosures in the case. As I think I 
usually tell the Hearing Officers, whatever 
complaint is filed against a charter school. 



we 



routinely file a motion to this. It's 



eventually called a motion for clarification 
of DCPS as a party, because when we don't, we 
get HODS ordering DCPS to do that. 

We were never equally included in 
the complaint. So we always, as a matter of 
course, file something, so that it's clear 
for whoever issued the order who you're going 
to include the DCPS in the relief sought 



category 



(202) 234^33 
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HEARING OFFICER BUTLER- TRUE SDALE : 



Guilty. 



MS. HARRIS-LINDSEY: They'll be 



charged by DCPS. 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 



MS. HARRIS-LINDSEY: In order to 



do things and they were never a party. 

HEARING OFFICER BUTLER-TRUESDALE : 
I'm sorry. I know they're probably guilty 
of that, too. 

MS. HARRIS-LINDSEY: That's why 

the motion is always filed. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. HARRIS-LINDSEY: Generally, 



counsel will clarify this building is charged 
with, so then we don't do anything. But a 
lot of times it doesn't matter. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. HARRIS-LINDSEY: We're always 
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running somehow whether we know it or not. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. HARRIS-LINDSEY: And this went 



back and forth. My client did not consent to 
be a party. They weren't named in any. And 
the issues that are raised involving the lUP, 
we didn't have anything to do with this DCPS 
instruction and related services that haven't 
(inaudible) DCPS, evaluate and also expect 
that the disability doesn't have anything to 
do with DCPS. And making good progress still 
has nothing to do with DCPS. 

The child never attended DCPS and 
LEA in this system. So, you know, we don't 
have anything to do with that. If you get 
into the point of relief, I don't know what 
happened at the meeting that occurred that 
precipitated the lEP, precipitated this 

hearing request. 

Again, the only way DCPS is 
involved in the case is if the charter school 
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appeals to the allegation that they can't 
service the student and there is some failure 
to act or the complaint alleges that DCPS has 
the packet. You weren't a part to the case. 
It really is that simple. You weren't — 
there was no allegation that DCPS failed to 

do something. 

And anything that happens 
subsequent to, I still can't speak to it, 
because I'm hearing this for the first time. 
Because there have been no meetings, no need 
for my client to even come to the meeting, 
because we weren' t put on notice that we 
needed to — that — the issue that is 
raised, if there is a challenge to Prospect, 
that issue hasn't been raised. 

So that ' s not an issue that I 
would be able to address. And I — my plate 
is full enough, so I'm not going to add 
perspective claims once they, you know -- 
just on the chance that we may have something 
that may be brought in maybe in another 
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jurisdiction, I have a little time on my 
hands . I can create one . 

But if I don't have to work on a 
case, I*m not going to. And in this case, we 
are not a party to the case. Whatever relief 
you grant, that's statutory. So whatever you 
have within your officer rule, the IDEA 
(inaudible), that's fine. But until we are 
actually named in the case or brought in the 
hearing -- we've been done in this case 



twice. 



One, we weren*t named in it, but 



Mr. Smith said okay, if you're not named in 
the case and then ruled on a subsequent 
motion, you ' re not part of the case , I came 
down because you kept coming to our meetings 
saying you are calling for it. And because I 



need to -- 



HEARING OFFICER BUTLER-TRUESDALE : 



I hadn't called you. 



MS, HARRIS -LINDSEY: It wasn't 



you. 



NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealrgross.com 



se 1 :06-cv-01 821 Document 1 4-7 Filed 07/25/2007 Page 33 of 40 



33 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



HEARING OFFICER BUTLER-TRUESDALE : 

I was late. Okay. Okay. 

MS. HARRIS-LINDSEY: Right. So I 

-- needing to come down here, because I was 
concerned, once again, that I was just going 
to be an HOD issue about DCPS being, you 
know, rightfully or wrongfully not paying 
attention to the matter, so I came down. But 
the reality is we're not a party. We aren't 
and we're going to -- we're not going to take 
responsibility for things that occurred 
before DCPS is a party for a student in the 



system. 



MS, WULKAN: If I could just brief 



this? 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum. 



MS. WULKAN: Maybe this will 



illuminate some of the stuff on Mr. Smith's 



ruling. 



HEARING OFFICER BUTLER-TRUESDALE : 



Sure. 
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MS , WULKAN : It's very br i e f and 
so I think it will just be easier. It says 
"After reviewing the evidence, the motion of 
SAIL is denied and the motion of DCPS to 
dismiss is granted. The allegations in the 
complaint are concerning a denial of faith 
against SAIL, Furthermore, the complaint 
does not state facts alleging that DCPS has 
denied the student faith. Notwithstanding, 
the parents requested remedy of a placement. 

Additionally, based on the 
allegations of the complaint, SAIL as its own 
LEA may be able to provide the relief 
requested should it be determined that there 
was a denial of faith, which is what we're 
asking you to do is determine that there was 
a denial of faith against SAIL, 

Accordingly, respondents SAIL ' s 

motion to dismiss or in the alternative 

motion to join the necessary party is denied, 

DCPS' motion to dismiss concerning it being 

a party is granted, " Therefore, Ms . Harris- 
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Lindsey is correct. 



And so if we look at the 
allegations in the complaint, they are 
essentially -- 

HEARING OFFICER BUTLER- TRUE SDALE : 

Let me just ask you this. I think what 
would be more logical for me is if you were 
to address the relevancy of what Mr . Dalton 
describes as the intervening event . 

MS, WULKAN: Okay. Well, let me 
just explain how this went . Okay, So we had 
these motions. This was all granted before 
there was a -- this was all decided before 
there was a resolution meeting . There was a 



resolution meeting . 



It was held at SAIL , 



And we came to the resolution meeting, as we 
were ordered, as we are required to do so, 
Mrs , Hawkins and I came to the resolution 



meeting. It was out at SAIL. 



When we go t there , Mr . Dal ton - - 
one thing that happened there was that SAIL 
admitted that they were not an appropriate 
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placement. And you will see that that is in 
the notes from the resolution meeting, which 
are a document here. So the allegation 
against SAIL, which is that they were not an 
appropriate placement, was admitted by SAIL 
at that meeting and it's documented in the 
resolution meeting notes ^ which are^ I 
believe, P-10. I just want to be sure that I 
have the right document . 

HEARING OFFICER BUTLER-TRUESDALE : 
Whi le you * re checking that , could I get my 
due process rights back? 

MS. WULKAN: Yes. Okay, So 
that's the first thing that happened. The 
second thing that happened is that Mr. Dalton 
called Ms . Piegler without our knowing 
anything about this . Ms . Piegler who , 
apparently, must be the liaison between — 

MR. DALTON: Dr. Piegler. 

MS . WULKAN : Dr . Piegler , sorry . 
Dr. Piegler who is, apparently, the liaison 
between charter schools who are their own 
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LEAS, I guess, and the SEA. I guess, she is. 
I don't know. But she was on the phone when 
we got there and we had no idea that she was 
going to be involved or that there was no 
indication that she was going to be involved, 
since we had already had a motion to dismiss 
granted against DCPS. 

But Mr. Dalton asked her to be 
involved. I don't think he — I don't know 
whether he told her that there had been a 
motion to dismiss that had been granted 
against DCPS. But she assumed, I think, that 
she needed to be there and so she got on the 



phone . 



At that time, she knew nothing 



about the complaint, because nothing had been 
served on DCPS. And so apparently, right 
prior to our appearing at the resolution 
meeting, Mr. Dalton sent her, sent Dr. 
Piegler, the — our due process hearing 
request, which she must have read. I don't 



221 know if she read it or not before the 
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meeting. 



But she participated at the 



meeting and Mr. Dalton, at that time, said -- 
she participated by phone in the meeting. 
And at that time, he said we have sent you 
the due process hearing complaint . We think 
that this is your problem and not ours, 
essentially, because they are asking for 
relief and the relief we were asking for is 
placing him in a private school. 

And he said so we think this is 
your issue. Dr. Piegler. And she basically 
conducted the meeting and she issued notes 
which, as I said, are at P-10 and the notes 
from the meeting basically talk about, a 
little bit about -- just introduce themselves 
to each other, blah, blah, blah. The 
complaint was reviewed and discussed. DCPS 
was invited to participate in the resolution. 

It says a copy of the parent 
manual was provided to the parent , but it 
wasn * t . She was in DCPS and we were at SAIL 
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and there was no parent manual . The 
complaint was reviewed, discussed. DCPS was 
invited to participate in the resolution 
meeting held at SAIL PCS today, at 10:00 a.m. 
by SAIL DCPS — I mean, PCS, 

And I know that was without Ms . 
Harris-Lindsey ' s knowledge . DCPS reviewed 
via fax today a cover letter from the parent 
attorney outlining complaint against SAIL PCS 
and a copy of the due process compliant 
notes. Now, that's not something we sent to 
DCPS. That's something Mr, Dalton did. 

To date, DCPS has not received 
pertinent information from SAIL to determine 
placement consideration . SAIL PCS stated 
their school is not an appropriate setting 
for the student. So as far as I'm concerned, 
that's an admission to the allegations in the 
complaint of a denial of faith. 

Parent and a 1 1 orney are r eques t ing 
school placement in Katherine Thomas or 
Chelsea School for the '06/07 school year. 
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Attorney for parent stated as of today the 
student has not been accepted to either of 



these schools . 



However, the student has 



completed visitation to one of the schools. 
Letters of acceptance will be submitted to 
DCPS in August, which we did submit, it's our 



document . 



HEARING OFFICER BUTLER-TRUESDALE : 



Submitted to? 



MS. WULKAN: Submitted to -- 



HEARING OFFICER BUTLER-TRUESDALE : 



SAIL? 



MS . WULKAN : 



DCPS , because 



that's what they asked us to ask SAIL. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS . WULKAN : 



We sent it to both 



DCPS and SAIL. 



We sent the letter of 



acceptance to DCPS and to SAIL on, I believe. 



St 



it's P-5, on August 1 . Yes, it's "Dear Dr. 
Piegler, " and there is a copy to Paul Dalton. 
"On July 14*^^ the resolution meeting was 



(202) 234'4433 
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held. 



You requested the appearance 



of 



parents" attorney to submit an acceptance 



I'm 



letter from the preferred placement. 
writing to you to submit that letter to 
Katherine Thomas School." And that was — 
the letter of acceptance is also in the 



documents . 



Sorry, I just need to go back to 



these meeting notes, resolution meeting 



notes . 



Letters of acceptance be submitted 



and then it says "An MDT meeting is scheduled 
for Tuesday, August S*^*^ at 10:00 a.m. to 
discuss school placement in the '06/07 school 

SAIL will submit to DCPS by the close 



year. 



of business, 7/14, relevant and pertinent 
information about the student in order to 



determine school placement for the 



06/07 



year. 



tt 



And then it says "Pertinently, the 
complaint is not resolved." So the 
resolution meeting was over. The complaint 
was not resolved. These are the notes that 
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were submitted by Dr . Piegler to the 
resolution office and that was it, as far as 
I was concerned. That was the end of it, 

Mr. Dalton insisted that we have 
another meeting on the 14*^^ to come back for 
placement , because he kept saying that his 
position was that they couldn ' t place . I 
didn ' t agree with that , I have written a 
whole brief on that. You can see that. That 
brief on the ability of SAIL to place is at 
P-3 . It's a long opposition and a long 
citation to the charter school statutes. 

And I can also give you -- I have 
for you also a chart of five hearings. There 
have been five LEA charter school hearings, 
not hearings , trials before in the U.S. 
District Court in the last like five months . 
The first one was 3/15/06. There was one 
3/27/06, There was a decision 4/28/06, A 
decision on 5/5/06 . And a decision on 



6/5/06. 



There are five cases that were all 
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filed in the U.S. District Court, all of them 
were filed by charter schools that were LEAs, 
all of them were on the very issue of whether 
or not DCPS needs to be a necessary party or 
whether or not the relief can be granted 
against the LEA. In every single one of 
them, the U.S. District Court, five different 
Judges, determined that DCPS was not a 
necessary party. 

MR. DALTON: Well — 

MS. WULKAN: Please, I will give 
you the briefs for every one of them and I 
have every one of the cases. I have -- 

MR. DALTON: That's — well, what 
I'm objecting to, counsel, this is merely a 
perpetration of fraud on this by this 
counsel. The position that we have took in 
each one of those cases was, in fact, that 
DCPS was not a party to that, to the case. 
Should not be a party to that case. But 
because of two prior decisions that required 
us to maybe suggest over our objection, we 
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continued to do that over the course of the 
time period from 2003 to 2006. 

The court finally got it right. 
Judge Kohler (phonetic) and Judge Robertson. 
Judge Robertson even admitted that he 
initially had it wrong, that Judge Kohler 's 
decision convinced him that the position that 
we took as counsel for the charter school was 
the correct one, that DCPS should not be a 



party. 



And the reason we took that 



* 1 • 



posxtxon was because it involved situations 
like the fact pattern in this case prior to 
the resolution meeting. In other words, 
where the student was a student of a charter 
school and it was an issue regarding 
something that could be done by the charter 



school . 



If you notice when she read Mr, 



Smith's opinion, he said notwithstanding the 
placement issue that is a red flag, i .e, 
charter schools don't place in private 
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placements. And that they may be able to 
provide the remedy, which, in fact, we cannot 
because the issue is a private placement 
versus a public placement. 

Also , it appeared to me in the 
beginning that counsel was insinuating that 
we tried to get over on DCPS by not informing 
Dr. Piegler. She corrected that by saying, 
in fact, that we did send the due process 
hearing request to her and, in fact, she read 
that into the record, okay, because we wanted 
Dr . Piegler to know that there was a due 

process hearing. 

This is an unfortunate case , but 
it ' s not an unfortunate case because of what 
SAIL has done. Had counsel sued both DCPS 
and SAIL, we wouldn't have any problems in 
this case. 

MS. WULKAN: Well — 

MR . DALTON : Now , let me finish. 
What has happened here is that there may be a 
situation where you find no denial of faith, 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



Cdifee 1 :06-cv-01 821 Document 1 4-8 Filed 07/25/2007 Page 6 of 40 



46 



7 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



because we did not request DCPS' assistance, 

according to them. According to our records, 

we did, but they wouldn't acknowledge it. 

And this has been an ongoing problem of us 

delivering documents to DCPS and having 

people then say we don't have the documents 

and therefore we have gone to a courier 

service where everything has to be signed 
for. 

Okay. But we said okay, we will 
send the documents again to Dr. Piegler and 
we'll have this meeting on August 8"^. We 
have the meeting. They indicate they have a 
placement, so now, unfortunately, the issue 
is DCPS is in the case. They have been 
brought into the case. The issue for you to 
decide is which placement is appropriate. 

The public placement offer or the 
private? It would be unfair to make counsel 
go forward because she did not get a 
disclosure and she was — she had every right 
to rely on a previous determination. She got 
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a disclosure from us. She apparently did not 
get a disclosure from Ms. Wulkan's office. 

But even with our disclosure, I 
think she still had the right to why on Mr. 
Smith's previous ruling. But that ruling was 
based solely on the fact that there was no 
documentation under the regulations that we 
requested the help. Now, that is clearly not 
the case. Clearly, DCPS has accepted our 
request, acted on it and now there is — the 
child should be attending Prospect. 

HEARING OFFICER BUTLER-TRUESDALE : 

Was your motion for joint — filed before or 
after the resolution meeting? 

MR. DALTON: Probably after, 
because it would have been the same fact 
pattern as the previous ruling if we had done 
it before, and therefore it would not have 

made any sense . 

MS. WULKAN: It's just that there 

are a ntimber of — I'm sorry. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Let me make sure he was finished 



MS. WULKAN: Oh. 



HEARING OFFICER BUTLER -TRUESDALE : 

Were you finished? 

MR. DALTON: So I wasn't finished 
and I appreciate that. So what it comes down 
to is, and there's a catch-22 for this, too, 
the situation is that the allegations against 
SAIL are now moot. And because statutorily 
or by regulation we don't make those rules. 



11 We appeal to the SEA DCPS. They make the 

12 deteirmi nation as to whether or not they have 

13 an appropriate public placement and act on 



that or issue a private placement or make a 



15 determination that no, the LEA can serve the 

16 child. 

1"^ They did not make the 

18 determination that the LEA could serve the 



child. They made the determination that they 
could serve the child in one of their public 



21 placements, and I understand that the parent 



doesn't -- objects to that placement. We 
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objected to the placement on its face, 
because it appears that the child has aged 
out, approximately. Well, again, I think 
DCPS should have an opportunity to defend 
their placement, but not today. 

MS, WULKAN: Well, clearly not 
today, Mr . Dalton, because there is 
absolutely no indication in this record, not 
by any disclosure by you, not by any 
disclosure by DCPS and not by any disclosure 
by the parent, that there is such a notice of 
placement or anything else . It is not an 
allegation in this complaint. There is not a 
mention of Prospect anywhere. There is not a 
document having to do with Prospect, 

Mr, Dalton 's disclosures that were 
not admitted, that you didn't admit, didn't 
even -- didn't include anything having to do 
with Prospect even if you had admitted them. 
So there was nothing. There is no notice of 
placement anywhere and even if there was a 
notice of placement issue, my client never 
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got anything in the mail with regard to it. 

So if there was one issued, it was 



not served on my client, on the parent. 



So 



it doesn't matter. The whole issue of 
Prospect and DCPS ' notice of placement or 
whatever it was is not for this hearing . It 
has nothing to do with this hearing. There 
is nothing. There has been no -- there has 
been nothing submitted that DCPS did issue, 
didn't issue or announced. 

It has nothing to do with this 
hearing, so Mr. Dal ton is wrong that that is- 
- is clearly wrong that that is an issue. 
There is no document. There is nothing that 
puts that -- if you look at the complaint, 
the complaint is that it's against SAIL. 

Mr. Dalton says that the 
allegations in SAIL are not moot. They are 
not moot. We have a hearing here saying that 
SAIL who, as their own LEA, denied this child 
an appropriate education and we have a number 
of issues against SAIL, And SAIL has now, at 
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the resolution meeting, admitted that they 
did deny him -- that they do not have an 
appropriate program for him, that they are an 
inappropriate program for him. 

I can put evidence on to show why 
SAIL is inappropriate or you can take their 
admission, but in our view the only thing 
that you have to -- the thing that you have 
to do is address the allegations in the 
complaint, which are against SAIL, that their 
own LEA — they are their own LEA. 

And if we look at this, it says — 

if you look at my argument at page 2, it says 

"Because SAIL is solely responsible for the 

actions constituting the alleged denial of 

faith and because SAIL would be responsible 

for paying both the compensatory education 

award, " which we also asked for -- not only 

did we ask for a finding a denial of faith 

against SAIL, we asked for a compensatory 

education award and the plaintiff's 

attorney's fees in the event the plaintiffs 
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prevail at the hearing. 

SAIL is a necessary party in the 
current action. And, basically, a summary of 
our complaints are in this motion where -- or 
you can look at the due process hearing 
request, and the due process hearing request 
is two. 

It says "In violation of the IDEA, 
DCMR, SAIL failed to develop an appropriate 
lEP including, but not limited to, developing 
appropriate goals and appropriate disability 



classification, failed to issue 



an 



appropriate notice of placement, failed to 



provide for and deliver 



appropriate 



instructional and related services, failed to 
evaluate the student in all areas of 
disability, failed to ensure Dominique makes 
adequate progress in his academic program and 
SAIL has failed to provide an appropriate 
special education instruction and, therefore, 
has failed to provide an appropriate 
placement . " 
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Those are all issues that are 

directly against SAIL, They are not moot by 

the fact that SAIL admitted that that was so. 

That doesn't moot them for this hearing. 

There has not been a finding by his Hearing 



Officer, 



And, of course, as Mr. Smith says. 



there needs to be a finding of denial of 
faith, which is — the allegations of the 
complaint concerning a denial of faith are 
against SAIL, And so it says -- we said 
these failures constitute a denial of faith. 

As relief, the parents request the 
Hearing Officer order SAIL to place and find 
Dominique, including transportation, at an 
appropriate full-time private special 
education program that can address his 
academic, language, organizational and 
attention disabilities. 

Parents also request an lEP 
meeting to be convened at Dominique ' s new 
placement to revise his lEP as needed. In 
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addition, the parents request comp ed. That 
is the complaint. 

Now, I am prepared to argue , i f 
you want, why I think and why I think the 
court would agree with me, why SAIL has the 
jurisdiction to place this child at the 
parents ' proposed placement . 

HEARING OFFICER BUTLER-TRUESDALE : 
I do think that that will be highly relevant 
in the closing. I'm keeping an eye on the 
clock, because I know that when I came in 
this morning I was scheduled for -- I think I 
saw I have an 11:00, a 1:00 and a 3:00. And 
you have already indicated to me that 



placement -- 



MR, DALTON: That's all for this 



case. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, they are all the same? 

MS, WULKAN: Yes, 
HEARING OFFICER BUTLER-TRUESDALE : 

Oh, this is all day? 
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MR. DALTON: This is all day. 
HEARING OFFICER BUTLER-TRUESDALE : 



All day. 



MS. WULKAN: All day. 

HEARING OFFICER BUTLER-TRUESDALE : 



Oh, okay. Well - 



MR. DALTON: We got lots of time. 
HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: Before we get to the 



jurisdictional issue, the problem for counsel 
is that she wants the case to be about what 
she has complained about, but that's the 



problem. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum . 



MS. WULKAN: That's just the 



legal . 



MR, DALTON: No. The problem is 
when you have a change that occurs, that 
change cannot be ignored and the fact that we 
— you know, here is the rub. Okay? The 
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parent was at the meeting. Counsel was at 
the meeting. They both objected to the 
placement . For her to say we don ' t have any 
evidence of the placement at Prospect is 



ludicrous. 



I will put the parent on the stand 



and ask her these questions and then you will 
have the evidence. Okay? So, I mean, the 
reason, the whole reason -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, let me ask this, because I want to 
make — even if we have all day, I have a 
feeling that we're going to need every minute 
of all day. So I want to let you know where 
I am and if I'm skipping a beat or I have 
missed a critical factor, I want to be 
reminded of that now. 

I understand the issue of the 
intervening event and I think that that is 
critical. I'm wondering whether or not Dr. 
Piegler's participation or how relevant Dr. 
Piegler's participation is by way of 
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informing the SEA that the LEA cannot serve 
the — could not serve the petitioner since 
the hearing complaint had already been filed. 

It seems to me that with respect 
to the timing, the issues of the complaint 
may not be moot because the SEA had not been 
informed by the LEA of the inability to serve 
the petitioner, the alleged inability to 
serve the petitioner prior to the filing of 
the complaint . 

I think that is the controlling 
issue of whether or not a joiner or maybe 

even, and I hope I get this term right, I 
haven't used it in a long time, intervener -- 

MR. DALTON: Um-hum. 

HEARING OFFICER BUTLER-TRUESDALE : 

-- is appropriate, I think that it -- the 
critical fact is when the SEA was invited to 
become a member of -- if the — what does -- 
the resolution meeting notice . The 
resolution meeting notice says that it is at 
SAIL? 
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MS. WULKAN: It was at SAIL and it 
is my understanding that -- 

HEARING OFFICER BUTLER-TRUESDALE : 

And does the resolution meeting notice have 
any indication that DCPS is going to attend? 

MS. WULKAN: No, no. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: Absolutely not. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



MS. WULKAN: There was 



resolution meeting notice that was sent by 
SAIL, because SAIL was the only one that was 
complained against. By that time, there had 
already been a ruling on the motion that DCPS 
had nothing to do with it. I was shocked 
that they were at the resolution meeting, 
because the parent wasn't noticed that they 
were going to be there. 

What happened was, I understand, 
right before the resolution meeting, 
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literally right before, Mr. Dal ton faxed to 
Dr. Piegler, without going through counsel, 
faxed to Dr. Piegler the due process hearing 



complaint. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



MS. WULKAN: And that's what she 



says ended up, so that's exactly what she 
said. She said, well, I'm going to come, but 
I don ' t know anything about this because I 
just got the due process hearing complaint 
and I don ' t know one other thing about this 
child. I don't have one other piece of 

information. 

And if you look at Mr. Dalton's 

motion, original motion to — the one that 
Mr. Smith ruled on, he — his position in 
that motion was that SAIL should be dismissed 
because my -- there was no substance to my 
allegations, that SAIL had not denied him, 
that he had a current lEP and that he was 
being served appropriately is what he said in 
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his motion. 



So he clearly — and that was in 



response to -- he filed a motion to dismiss 
and, in the alternative, to add DCPS and he 
clearly was defending his placement at that 
point. And so that was just prior to the 
resolution meeting. So, at that point, he 
was still defending his placement. 



HEARING OFFICER BUTLER-TRUESDALE : 



I want -- 



MS. WULKAN: And saying we have 



provided an appropriate education. 

HEARING OFFICER BUTLER-TRUESDALE : 

I wanted to give Mr. Dalton an opportunity 

to respond to the statement that I made about 

where I am logically so far with respect to 

what I have heard from you so far. 

But, Ms. Lindsey, I think -- were 



I t 



you raising your hand? Were you trying to 
get my attention? 

MS. HARRIS -LINDSEY: Yes, I just 
have some questions and just, you know, you 
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get all kinds of thoughts back here , It 
seems that if -- I was trying to clarify that 
the position of being a party, not DCPS, the 
question really comes down to whether the 
hearing officer and, you know, the LEA 
charter school, to my understanding, does not 
have an independent right to issue a 



placement for a student . 
independently do it. 



They can ' t 



The question is whether the 
Hearing Officer in a finding of denial of 
faith has the authority to order them to find 
one. That is the only distinction, because 
if DCPS is not a part of the case or had not 
been brought into the case, and I'm not 
proffering one way or the other, they weren't 
brought into the case until after, because as 
far as I see it, all these things occurred 
back in June and for the hearing , whatever 
notice DCPS , however way DCPS actually 
stepped in, it was sometime in August after 
the resolution meeting where Dr . Piegler 
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appears after they filed the motion, the 



complaint . 



The question, the legal question 



that I'm hearing, is really whether they 
spoke -- with the Hearing Officer's authority 
is going to be even able to grant, whether 
you can grant the relief that the parent is 



seeking. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum , 



MS. HARRIS-LINDSEY: Not whether— 



I mean, it's not that we were brought in. We 
were brought in and the allegation is DCPS 
did not step in at whatever point they should 
have stepped in or DCPS didn't monitor. 
Those weren't the allegations. It's that 
SAIL didn't do all these things that resulted 
into -- that resulted in a denial of faith 
and whether, based on those allegations, upon 
a finding by the Hearing Officer, if you find 
a denial of faith, whether your authority 
extends that far. 
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Can you order an LEA charter 
school who receives federal funds to divert 
some of those funds as a penalty to what the 
relief includes, whether you can order them 
to fund and provide private placement . I 
take no position on that . Now, that , that ' s 
easily a school issue. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um hum. 



MS . HARRIS -LINDSEY : Everything 



that is talked about , that inferred that the 
DCPS -- we don't think it*s — honestly, it's 
not the issue that is before the Hearing 
Officer, because the only one that shapes the 
scope of the hearing request or the complaint 
is the parent and a parent never amended the 



complaint . 



And, really, the law has been 



really clear since the amendment, and that's 
that you can ' t amend at the table . They 
can* t decide amendments , The amendment has 
to be in writing. It can't be, oh, I decided 
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today I ' m going to amend the complaint and I 
just sat there and write it on notice. DCPS 
has not been very honest and Mr. Dalton 
called and said you all are going to be a 
party. I tell him no, not my party. 

My client is not going to consent 
to step into a case and it*s okay. My client 
is against that I am, as a counselor, not 
going to sit here and take on responsibility 
for facts and nuances that I have no part in 
and my client had no part in until after the 



fact . 



So the question is — it's a real 



simple question and it comes down to what 
your authority is, whether under IDEA you can 
grant them. And I don't -- the statute, what 
the LEA charter does is it tells the LEA 
charter what their responsibilities are. If 
you're going to be an LEA charter in this 
jurisdiction, this is what you must do. 

But it doesn't say that you as the 
Hearing Officer can ' t order that LEA charter 
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school to do things or can't order relief. 
Just like if we were in the case, it would be 
different, but here we are, we're basically 
the deep pocket that everyone comes to, but 
we weren't brought in this party, in this 
case . We weren ' t . 

MS. WULKAN: Okay. 

MS. PIARRIS-LINDSEY: So, I mean, 
that's just — you know, sitting back here — 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. HARRIS-LINDSEY: — what I 



believe. 



HEARING OFFICER BUTLER-TRUESDALE : 



I promised to give Mr. Dalton the 
opportunity to respond. 

MR. DALTON: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And that ' s coming . 

MR. DALTON; All right. 

HEARING OFFICER BUTLER-TRUESDALE: 



Let me just say this to the parent. 
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MS. HARRIS-LINDSEY: They are -- 
HEARING OFFICER BUTLER-TRUESDALE : 
Hold on a second. Mr. Dalton and Ms. 
Lindsey probably know, have an idea, of where 
I'm getting ready to go next. 

It is now 10:00 and I want to 
apologize to the parent, because I know how 
uncomfortable it must feel to come into a 
hearing about your child and issues 
specifically related to your child and have 
to sit through these type of preliminary 
issues prior to anyone even naming your 



child. 



Your child's name hasn't even been 



mentioned yet, and I want you to understand 
that I don't take that lightly. However, 
adjudication of your due process rights have 
now turned into something extremely close to 
litigation and litigation does involve in 
many instances all of these preliminary 
motions, which are very technical and have to 
do with issues of law and are not directly 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202)234-4433 WASHINGTON, D.C. 20005-3701 www.nealtgfoss.eom 



Qpse 1 :06-cv-01 821 Document 1 4-8 Filed 07/25/2007 Page 27 of 40 

67 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



tainted to the fact pattern related to your 



child. 



And I just wanted to say to you as 



briefly as possible, I understand how you may 
be feeling now. All of this, unfortunately, 
is very necessary and I do hope that we will 
get to the meat of the case very soon, but I 
don't want you to think that we're 
overlooking what you came here about today. 



Okay? 



MS. HAWKINS: Oh, no, I 



understand -- 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MS. HAWKINS: — what you're 



doing. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



MS. HAWKINS: Okay. 

HEARING OFFICER BUTLER-TRUESDALE: 

Mr. Dalton? 

MR. DALTON: The problem, with all 
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due respect to counsel, analysis is that if I 
assume that she's correct, we still have this 
issue of a public placement. You would have 
to determine that the public placement is 
inappropriate before you could -- if you had 
the authority, which we don't believe you do, 
you would have to determine the public 
placement is inappropriate before you could 
order us to pay for a private placement. 

MS. WULKAN: Well — 

MR. DALTON: Please, counsel, let 
me -- you will have your turn. So, I mean, I 
think the reason there is this objection is 
because that ' s the truth and that ' s the heart 
of the case and that's the big problem. You 
know, all of -- 

HEARING OFFICER BUTLER-TRUESDALE : 
Let me make sure I understand, because I 
hear you. I think I'm following you, but if 
she did not name DCPS and DCPS attended a 
resolution meeting, made — and issued a 
prior notice of placement, which they are 
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alleging they didn't even receive — 

MR. DALTON: Um-hum. 

HEARING OFFICER BUTLER-TRUESDALE : 

— and they are also alleging that they were 

not even aware that DCPS was going to be 

there participating in the meeting, what does 

DCPS' actions have to do with this complaint? 

MR. DALTON: Well — 

HEARING OFFICER BUTLER-TRUESDALE : 
Should they have just — are you arguing to 
me that they should have gotten up out of 
that resolution meeting and walked out 
because there was a party there that they 
didn't think should be there discussing 
resolution of the issues? 

MR. DALTON: I don't even really 
want to — you know, as much as I want to 
answer each and every question, you know, I'm 
not even sure that that is a question that 
has any relevance to your finding. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 
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MR. DALTON: You know, I think 

we're getting into a level of minutia that 
doesn't — that takes away from what the real 



■a • 



issue is. It is not a comfortable position 
for me to be in to see the situation that 
this case is in procedurally. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Um-hiom . 



MR. DALTON: I think that you have 



no 



choice but to grant a continuance in the 



matter to allow ^ DCPS time to defend its 
public placement and -- 

HEARING OFFICER BUTLER-TRUESDALE : 

And how do I get ithem in as a named party? 

MR. DAtTON: Well, you can either 
dismiss the hearing request and ask them to 



re-file. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum . 



MR. DALTON: Dismiss it without 



prejudice or you can grant the motion that's 

i 

pending for joiner. You can use either one 

I 
i 
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of those vehicles, but no matter what we say- 
now or 11:00 or 12:00, the issue of Prospect 
being DCPS ' position that they can serve is 
not going to go away. It's going to have to 
be dealt with. 



MS. WULKAN: Excuse me. 



MR. DALTON: And it doesn't matter 
what SAIL did or did not do with regard to 



that issue. 



It still has to be determined 



whether that is an appropriate placement. 
Then you might get to some other issues, but 
if it is an appropriate placement -- 



HEARING OFFICER BUTLER-TRUESDALE : 



And I follow you. 



MR. DALTON: — we're done. 



HEARING OFFICER BUTLER-TRUESDALE: 

But I follow you. I follow. Let me — 
because I want to make sure I'm staying on 
track with you. I follow you but for I think 
that it is critical when the LEA brought the 



SEA to the table. 



MR . DALTON : 



That is only 
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critical, ma'am, with all due respect, to the 
issue of whether DCPS denied faith, not 
critical to whether or not it is an issue of- 
- and I don't think they were -- they were 
because they weren't put on notice and when 
they were put on notice, they acted. Okay? 

But that doesn't mean that now 
that they have acted that we don't have to 
deal with it. We still have to deal with it 
because if you look at Carter , Carter says — 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. So — 

MR. DALTON: — you don't pay for 

a private placement . 

HEARING OFFICER BUTLER-TRUESDALE: 
So it doesn't — it's not relevant that SAIL 
contacted the SEA after the hearing complaint 



was filed. 



MR, DALTON: It's only relevant to 



the issue of whether DCPS violated the 
student's faith. It's relevant to that 
issue, only that issue and that is not an 
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issue before you right now, because they are 
not a party at this point and there has been 
no allegation that they have violated the 

student ' s rights . 

But now that they have issued a 
notice of placement, we have to deal with 
whether or not that a placement is 
appropriate. If it is appropriate, we're 
done as far as the parent wanting SAIL to pay 
for it, because it's a public placement. 
There is no cost to the parent. 

Now, we may not be done on the 
other issues. I will at least leave that to 
counsel. Okay? But I don't think we get to 
those issues, okay, until we have resolved 
that issue, because that is the linchpin of 
all the other issues. If the public 
placement is appropriate, then we are done as 
far as the request for the replacement fund. 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm lost with that because I don't know that 

the petitioner's hearing complaint mentions 
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anything about an inappropriateness of a 
public placement. 

MS. HARRIS-LINDSEY: It doesn't. 
MR. DALTON: Yes, it doesn't. 
HEARING OFFICER BUTLER-TRUESDALE : 

The parameter is -- chronologically, the 
parameters of her complaint and what would 
define what is moot and what is not moot 
would be allegations of facts, fact patterns 
that occurred prior to the filing date of the 
complaint. And the resolution meeting and 
the participation of DCPS occurred after, of 
course, the filing of the due process 



complaint . 



So I'm just not certain and I know 



that there must be something I'm missing, but 
I'm just not certain why it's important what 
DCPS did when they got there. 

MR. DALTON: Okay, Let's assume 



we follow that line of thought. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum . 
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MR. DALTON: Okay? 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: And let's assiame that 



the parent is right. Okay. The day after 
this hearing, we file a due process hearing. 



Okay? 



HEARING OFFICER BUTLER-TRUESDALE: 



Um-hum. 



MR. DALTON: Against DCPS . 

HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum. 



MS. WULKAN: But you didn't. 

MR. DALTON: No, no, it's not a 
question of didn't, counsel. It's a question 
of we wouldn't do it until we had some kind 
of ruling adverse to our interest. Okay. 
But once we did that, then we would be right 
back to the situation of having to deal with 
Prospect. That's why I'm saying you can't 
get around the public placement offer now 
that it has been made. 
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MS. WULKAN: Can I respond? 



HEARING OFFICER BUTLER-TRUESDALE : 



Sure . Okay . 



MS. WULKAN: Fair enough. 

HEARING OFFICER BUTLER-TRUESDALE: 

No problem. 

MS. WULKAN: Okay? This has been 
-- first of all, the issue of Prospect or any 
enrollment in DCPS is not an issue for this 
hearing. There is nothing. The issues in 
this hearing are what is in the complaint, 
which I have read to you. The issues are 

against SAIL. 

Whether or not DCPS came in and 
issued a notice of placement, which we would 
say they did not and they had nothing to do 
with this, are not the issues for this 
complaint. And so the issues that you have 
to do, have to make a ruling on, are what's 

in the complaint . 

As Ms. Lindsey said, we didn't 
amend the complaint nor did SAIL come in and 
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amend the complaint, so -- nor is there any 
document in evidence that has anything to do 
with a public placement or an issuance of a 
notice for a public placement. 



The only document that 



IS m 



an 



evidence about DCPS ■ participation in any 
way, shape or form in this was that Mr. 
Dalton called them. They did a resolution 
meeting. She issued the notes saying that 
SAIL, at that time on August l^*" or whatever 
it was, or on July 14''** or whenever the 
resolution meeting was, that at that time 
SAIL said we admit that we're 
inappropriate placement . 

That was it. That was the only 
thing. That didn't invoke any DCPS 
jurisdiction. That didn't amend the 
complaint. That had nothing to do with that. 

So the question is this hearing 
needs a ruling and there is no reason to 
grant a continuance on this hearing, because 
you have live issues before you. And the 
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live issues before you have not been 
resolved. And the issues are against SAIL 
and SAIL is their own LEA. 

And I'm going to read you a couple 
of charter schools, a couple of regulations, 
DCMR Regulations which I think can guide you 
and resolve a lot of these issues . 

First of all, it says in D.C. 
Municipal Code Regulations, Section 53019.13, 
defines the responsibilities of LEA charter 

schools as follows: 

"LEA charter schools shall provide 
their own representation at and be 
responsible for implementation of all 
agreements or decisions resulting from 
mediation and due process hearings involving 
children and their school, unless 
implementation of the agreement or decision 
is the responsibility of DCPS as a result of 
any actions or inactions of DCPS while a 
child has been enrolled in an LEA charter 
school or pursuant to federal law or local 
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rule regulations," 

Now, let's take it apart. So the 
LEA charter is responsible for implementation 
of all due process hearing decisions. 
Meaning if you order that this child should 
go to a private school, LEA is responsible 
for implementing that decision. 

Then it says unless -- the only 
exception to that, that ' s for all children 
involved in their school , and this children 
has been involved in that school for six 
years, not just 15 minutes, six years, never 
in a D.C, public school. 

Unless implementation of the 
agreement — unless . The only exception is 
"unless implementation of the agreement or 
decision is the responsibility of DCPS as a 
result of any actions or inactions of DCPS 
while the child has been enrolled in an LEA 
charter school , " 

Well , there were no actions by 
DCPS or reactions. DCPS never participated 
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in any lEP meetings, never had anything to do 
with this case. Therefore, there was no 
action or inaction by DCPS, which is why we 
didn't file a complaint against DCPS in this 
matter. We filed a complaint against SAIL 
because it was SAIL'S actions and inactions 
that denied this child faith. 

And so the LEA charter school is 
responsible and Mr. Dal ton says by law, by 
statute. He doesn't cite anything to you. 
There is nothing in any of his motions. 
There is not one. In any of his motions that 
he has filed, there is not one piece of law 
cited. We have cited to all the D.C., all of 
this — all of the regulations. 

So contrary to SAIL'S contention 
that they don't have the authority to place 
Dominique in another school, which is in 
SAIL'S motion to dismiss at 1, D.C. Code MR5- 
3019.3 provides that "Except as provided in 
30194 and 5 below, LEA charters are 
responsible for special ed evaluations and, 
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if necessary, lEPs and, " and I emphasize 
this, "placements for children with 
disabilities enrolled in their facilities." 

There is a direct statute on 
point. It says "LEA charters are responsible 
for placements for children with disabilities 
enrolled in their facilities." 

I don ' t know why he keeps 
insisting that they have no authority to 
place and it's very clear in all the 
statutes. Because it's very clear in the 
statute under DCMR 53019.3 that LEA charter 
schools have the authority to do placements 
for children with disabilities enrolled in 
their facilities and LEA charter schools also 
must implement Hearing Officers' decisions 
unless DCPS has — there was some inaction on 
the part of DCPS while the child was on an 
LEA charter school, which there wasn't. 

And so I think you have absolute 
authority to do exactly what we're asking you 
to do in this decision, which is at the first 
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instance make a finding of denial of faith as 
against SAIL and then to issue — and then to 
consider the parents' proposed placement, 
which we informed both SAIL and DCPS that we 

requesting placement in Katherine 



were 



Thomas . 



Because this hearing was set two 
days after, we had no choice. The child had 
no place to go to school, couldn't go back to 
SAIL. He had no place to go to school. We 
unilaterally placed him at Katherine Thomas 
two days ago and we're asking for a 
reimbursement for that unilateral placement, 
because we didn't get this hearing before to 
resolve it, and we think that you have the 
absolute authority to do this. 



Al 



1 of this stuff is nothing but 



red herrings about -- you have no document 

before you that there has been a public 

placement that has been issued, a notice of 

placement that has been issued, that the 

parents participated in any meeting having to 
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do with anything with a piiblic placement. 

You have no ability to make a 
finding that a public placement is or isn't 
appropriate, because you don't have anything 
here that says that there has even been 
anything issued nor is there a document here 
that there is such a placement or that it 
would or wouldn't be appropriate. 

There is no notice to the parent, 
according to what's in these documents, in 
these hearing documents. What is before you 
is not -- it's not in the paperwork. 

MR. DALTON: Well, this — 
HEARING OFFICER BUTLER-TRUESDALE : 
All right. Response, Mr. Dalton? 

MR. DALTON: Yes. When she quotes 
you the regulation, she placed an emphasis on 
duties and she placed an emphasis on 



our 



enrolled in their school. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum 
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point I have been trying to make. A student 
has to be within our jurisdiction. The 
student is no longer in our jurisdiction. 
That is why the regulations provide when we 
cannot serve the child, we appeal the DCPS. 

DCPS could have told us we don't 
agree and they do sometimes. They say you 
haven't done enough to serve the student. 
You know, you need to increase the student's 
hours . We don ' t agree with the fact that 
you're -- the number of hours are correct, 
that the child needs a full-time placement. 

And in those cases, if I feel that 



my 



client's position is defendable, I sue 



DCPS and then we argue about whether or not 
the Hearing Officer feels that the child does 
need a full-time placement or doesn't. 

And if the Hearing Officer finds 
the child needs a full-time placement, then 
the issue becomes does DCPS have a private 
placement or a public placement or is a 
private placement warranted? That is exactly 
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where we are on this case. 

HEARING OFFICER BUTLER-TRUESDALE : 
Now, was -- if I'm following your argument, 
is it the case that the petitioner fell 
outside of your jurisdiction at the 
resolution meeting or when it was determined 
that the LEA could not serve the child? 

MR, DALTON: It became — it 
depends on what position you want to argue as 
to who -- what your thinking is, okay, but I 
want to take that off the table. It became 
at least legally out of our jurisdiction the 
moment DCPS indicated they had a public 
placement. It may -- and I'm saying that for 
the record, because I don't want to give up 
the argument that it occurred before that. 

But for the purpose of this 
hearing, I think that is way soon enough and, 
therefore , I don ' t need to go into the other 
issues, but I want to leave that open 



because -- 



HEARING OFFICER BUTLER-TRUESDALE : 
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And, you know, let me ask you this now. If 
that is the case, wouldn't the parent — 
would the parent have had to have been 
invited to a placement meeting? Parent 
arrives thinking she is participating in a 
resolution meeting, which all of a sudden 
sounds like it turned into a placement 



meeting. 



MR. DALTON: But it didn't. Okay? 



And we all agreed, the parent and counsel 
agreed, to come back and discuss placement at 
the next meeting. So they had all the 



notice. 



They participated in the placement 



meeting and they objected to the public 
placement . That is why I think these 
arguments are ludicrous, because the moment 
you take any evidence, we're going to find 
out that Prospect was offered and rejected. 

MS. WULKAN: May I? 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 
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MS 



WULKAN: First of all, I would 



like to read to you in terms of time line. I 
would like to read to you from Mr. Dalton's 
motion, which he filed on July 6*^*^, which was 
significantly after the complaint was filed. 

We're talking about a complaint 
that's before you, not what happened 
subsequently. Nothing happened subsequently. 
There is no evidence before you. Whatever 
Mr. Dalton says about what happened at 
resolution meetings or what happened 
afterwards, there is no evidence about that 



before you. 



There is nothing about those 



issues of what happened in this hearing. 
There is no documents before you and there is 
nothing being disclosed. There is no 
witnesses that he can produce with regard to 
this, because you denied his closure. 

Whatever happened beyond what I 



have 



submitted is not within your 



jurisdiction. As of the time of whatever was 
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done here, DCPS — Mr. Dalton's position was 
that — it says "The complaint only named 
SAIL as a party to the action. The parent 
alleges that SAIL failed to develop an 
inappropriate lEP, did not provide 
appropriate services and didn't evaluate the 
student in all areas of disability. " 

To date, the student has a current 
lEP dated March 16"^ signed by the parent. 
His most recent evaluations took place in 
2005. Additionally, the student receives 
speech and language therapy and occupational 
therapy. So it is unclear as to what area of 
disability requires additional evaluations. 

Lastly, the parent alleges SAIL 
failed to issue an appropriate notice of 
placement. SAIL, as its own LEA, does not 
have the jurisdiction to place students 
outside of its own LEA. Only DCPS as the SEA 
can place students in an alternative LEA. 

This is not a referral to the SEA 
saying we can't serve anymore. This is a 
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defense of their own actions. They have 
always submitted that they — up until the 
time that we came to a resolution meeting 
and, as you know, evidence from a resolution 
meeting is not evidence in this hearing and 
we came to that resolution meeting not 
knowing that DCPS was going to have anything 

to do with this . 

HEARING OFFICER BUTLER-TRUESDALE : 

That's in the resolution meeting notes in 
your disclosures? 

MS. WULKAN: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. All right. Go ahead. 

MS. WULKAN: Yes, it is. Let's 

see, it's page P. 

HEARING OFFICER BUTLER-TRUESDALE : 

I didn't want to get you off. You don't 

need to tell me where they are. It's okay. 



Go ahead. 



MS. WULKAN: The resolution 



meetings are at P-10. 
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HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And, as I said, my 



understanding from this, we had no idea that 
this resolution -- that DCPS was 
participating in this resolution meeting and, 
apparently, Ms. Harris-Lindsey knew nothing 
about this either. 

He didn't call DCPS. The counsel, 
who we had already been dealing with about 
this and the motions to dismiss, once it got- 
- once his motion to join D.C. as a necessary 

party got denied, he decided to call Dr. 
Piegler on his own and invite her to conduct 
a resolution meeting in a case in which he 
had not talked to counsel, had not agreed — 
DCPS had not agreed to come into this case at 



that point . 



In fact, they specifically wrote a 



motion to dismiss saying we're not a party to 
this case. He went right around Ms. Lindsey, 
called Dr. Piegler and sent her the due 
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process hearing complaint without -- she 
decided at that point to participate in the 
resolution meeting. The notes are right 
here . You can read the notes . 

They are right at P-10. You can 
read the notes where she says I was sent — I 
don't have any docioments on this child. I 
wasn't — the LEA was not told at that time. 
The LEA didn't say up until that point we 
have this thing, this motion that says we are 
defending this. So the LEA wasn't saying we 
can't serve this child. 

Up until we walked into the 
meeting and suddenly. Dr. Piegler is at this- 
- on the phone at this resolution meeting and 
suddenly they are saying we can't serve this 
child anymore. That was the first time that 
we heard anything about that . 

In fact, we got a response from 
Mr. Dalton's office to the due process 
hearing complaint, which basically said we 
deny the allegations in the complaint. So 
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they weren't saying, oh, we admit that we're 
not an appropriate placement and we're going 
to ask the SEA for help. They didn't do 
that. They didn't do that with Ms. Lindsey. 
They didn't do that any time. 

Then they came in and they finally 



mus 



t have decided to change their position at 



the resolution meeting, and that is all you 
have in this evidence where it says SAIL PCS 
stated their school is not an inappropriate 
setting for this student, according to Dr. 



the 



Piegler, and that is what is in 
resolution meeting notes. 

The first time that the parent 
knew that DCPS — that SAIL was saying we 
don't think we're appropriate, completely 
different from what we have got and what we 
have in the record. And now he is saying, 
well, it's clear that DCPS always knew that 
wanted them to take over and it's clear 
that they didn't, because you can see from 
the history of what the documents are that 
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are in evidence. 

You can see that they didn't, and 
already the ruling was made by Mr. Smith. 
And so I don't see why we're having a 
discussion about what happened after this, 
after this resolution meeting, which was not 
resolved. We're back to square one which is 
our due process hearing complaint and there 



IS — we 



are prepared to put on evidence 



about our relief in the complaint. 

And, at this point, I don't see 
what — DCPS has not been made a party. They 
are not clearly going to be. I don't know if 
they are going to be made a party, but they 
are not made a party. They are the only 
school that is in this record. That's the 
only school that is in this record. There is 



no 



thing about a public placement in this 



record. Nothing. 



No documents, no witnesses, no 
nothing that has been admitted in this record 
about anything having to do with public 
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placement. Then we believe that you can 
grant this relief and we can — we have 
already briefed the issue. We can give you 
more, you know, charter school statutes. I 
believe that Mr. Dalton has not cited to one 
section that says that they don't have the 
authority to place or you can go ahead and 
order that the placement be made. 

You know, I think what you said 
earlier really, really is of moment to me and 
that is Ms. Hawkins is sitting here listening 
to all of this and DiflMMHBii^ name hasn't 
even been mentioned in this hearing. 

MS. HAWKINS: Thank you. 

MS. WULKAN: And the truth is 
what's going on is that you have DCPS not 
saying very much and you have Mr. Dalton 
sitting here. And what they are doing is 
they are saying you pay for the private 
placement. You pay for the private 
placement. We agree, we SAIL agree, we 
didn't provide this kid with the appropriate 
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placement. We can't serve this kid. 

Okay. We didn't decide that until 
July. The kid has already finished with six 
years of SAIL. We didn't decide that until 
July, but we decided that in July and now 



we're going to pass the buck to DCPS. 



And 



DCPS says hey, we have nothing to do with 
this kid. We're not doing this. 

And so they are both pointing the 
finger and saying, you know, you guys pay for 
the private placement. No, you guys pay for 
the private placement. No, I'm not paying 
for the private placement he says. She says 
no, I'm not paying for the private placement. 
There's no allegations against me. He says 
I'm not paying for it. I don't have to pay 
for it, that's the SEA's problem. It's not 



my problem. 



Well, I'm here to tell you that 



that's not fair to this. We have done 
everything that we have to do. We filed a 

complaint appropriately. We did all of the 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1 323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON. D.C. 20005-3701 wv»w.nealrgross.com 



Ca 



§e 1 :06-cv-01 821 Document 1 4-9 Filed 07/25/2007 Page 1 6 of 40 

96 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



motions. We were granted the motions. We 
have evidence ready to go, but those issues 
of the denial of faith are properly before 
you as against SAIL. And the relief that we 
are requesting, which is placement in 

Katherine Thomas . 

We ' re asking you to take evidence 
on that, because we don't think there are any 
other intervening issues. There is nothing - 
- there would be no reason to continue this 
hearing, because everything that's in this 
complaint can be litigated before you. And, 
you know, this is a money issue. This is a 
money issue and you haven't heard a word 

about this anyway, not even -- 

MR. DALTON: If she wants evidence 
taken on Katherine Thomas, how are you going 
to make a decision that the public placement 
isn't appropriate? Isn't that a 



« t 



prerequisite? 

MS , WULKAN : Tha t is not a 
prerequisite, because it's been a unilateral 
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placement, number one, and number two, we 
didn't ask for relief and there has been no 
issue of a public placement before you and 
there is nothing in the record that requires 
you to make anything, because there is no 
notice of placement before you. 

MR. DALTON: All right. All 
right. Let's assume that I put the mother on 
the witness stand and that she confirms that. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, let me ask this. 



MR 



DALTON: All these things 



HEARING OFFICER BUTLER-TRUESDALE: 
IS that question going to be relevant when I 
don't have your disclosures? 



MR 



DALTON: Yes, absolutely. 



HEARING OFFICER BUTLER-TRUESDALE : 



For the witness? 



MR. DALTON: Absolutely. It's 
rebuttal to the arguments that counsel is 



making . 



HEARING OFFICER BUTLER-TRUESDALE: 
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Okay. 

MR. DALTON: All right? So let's 



-- so 



for the purposes of your trying to 



decide on this, let's just put this in a box. 
Okay. In the box we have testimony 

HEARING OFFICER BUTLER-TRUESDALE : 



Urn- hum . 



MR. DALTON: — that substantiates 



that DCPS issued a public placement. Now, if 
we have that, then I want to ask you, as the 
Hearing Officer, as a matter of law can you 
rule on a private placement without hearing 
evidence as to the appropriateness of the 

public placement? 

MS. WULKAN: Absolutely. 
MR. DALTON: Absolutely not. 
HEARING OFFICER BUTLER-TRUESDALE : 
You know what, I'm following you, Mr. 
Dalton. Where I'm stuck at with respect to 
your argument is that I don't know that I get 
there when the parent wasn't thinking that 
she was going to a placement meeting. She 
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was attending a resolution meeting. 



MR . DALTON : 



No, no, that's not 



true. No, that is absolutely not true. 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MR. DALTON: That might have been 



St 



true for the August 1 meeting. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR . DALTON : 



th 



But it sure isn't 



true for the August 8 . 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh. 



MR. DALTON: Because they sat down 



with us. They scheduled it. They knew what 
the purpose was. They came to it. They 
decided that they weren't going to accept it. 



Come on. No way. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: No, absolutely not 



You cannot -- 
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HEARING OFFICER BUTLER-TRUESDALE : 



Now - 



MS. WULKAN: — take any evidence 



with regard to what happened at that — there 
is no evidence in this record that there was 
an August 8*^*^ meeting. 

MR . DALTON : That ' s what counsel 
is hoping that you will not take this 
evidence so that you can be blindsided as to 
what the truth is. 

MS. WULKAN: No, I'm talking about 
the legalities of what is in evidence at this 
hearing. You can only consider what is in 
the complaint. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. WULKAN: We can only take 



testimony on what's in the complaint and what 
the disclosures were and what the evidence 
is. There is nothing in any disclosure that 
says there wasn't even a meeting on August 
8"^. No matter who participated or what was 
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done. And you certainly can't take evidence 
as to what was or wasn't done. And I'll 
proffer to you right now that this parent 
never got notice of this. 

MR. DALTON: Okay. 



MS 



WULKAN: So I'll proffer that 



right now before Mr. Dalton. And Mr. Dal ton 
cannot call this parent as a witness. 

MR. DALTON: Oh, yes, I can. 

MS. WULKAN: No, he can't, because 
he has no disclosure. He has no witnesses on 
' his disclosure, so he can't call anybody as a 

witness . 

MR. DALTON: No, party does not 

need to be disclosed. Party does not need to 



be disclosed. 

MS. WULKAN: You — 

MR. DALTON: I can call a party 

any time. 

MS. WULKAN: You can cross examine 

is all it is. 

MR. DALTON: And I will ask for an 
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immediate right to appeal this case if that 
right is denied. 

MS. WULKAN: Fine. 

HEARING OFFICER BUTLER-TRUESDALE : 

Now, you're saying that you can call a 
witness at any time? 

MR. DALTON: A party. 

HEARING OFFICER BUTLER-TRUESDALE : 

A party at any time? 

MR. DALTON: That's correct. 
HEARING OFFICER BUTLER-TRUESDALE: 
Okay. Tell me on the basis of what. 

MR. DALTON: On the basis that 
only a party can bring an action and that I 
have the right to cross examine any — 

HEARING OFFICER BUTLER-TRUESDALE: 

Cross examine, right. 

MS. WULKAN: Cross examine. 

MR. DALTON: Right. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MR. DALTON: So I — 
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HEARING OFFICER BUTLER-TRUESDALE : 
So you're talking about cross. You're not 
talking about direct in that context. 

MR. DALTON: I can request that 



you 



make her a hostile witness, if she is my 



witness. Okay. This is not a court of law. 
We are not supposed to rely on 
technicalities to prevent getting at the 
truth. Now, counsel has not denied 
participation in the meeting, has not denied 
that they have objected to Prospect. 

The only thing that she has said 
to you cleverly is that they haven't received 
the notice. But that's an issue that you 
would have to resolve against DCPS. 

MS. WULKAN: No. 

MR. DALTON: Because we cannot 
give them a copy of DCPS' notice of -- prior 

notice of placement. 

MS. WULKAN: Mr. Dal ton, the issue 
of Prospect or a meeting or anything else is 
not at issue in this hearing. It is not even 
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an issue. And I would object to anything 
that comes up about it. There is no 
document , There is no anything about it , 
There is nothing. Once we have -- the last 
thing that's in evidence as to this hearing 
sequentially in our documents or with our 
witnesses is the resolution meeting that was 
held on the 1^^ and that ' s it . There is 
nothing beyond that. 

MR. DALTON: Yes. 

MS . WULKAN: There is nothing 
beyond that. DCPS hasn't participated beyond 
that. DCPS isn*t a party. Hasn't issued any 
witnesses. You don't have it before you. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum , 



MS . WULKAN : Mr , Dal ton can want 



to argue some -- whatever was happening, but 
it ' s as if we have a hearing where you only 
have certain evidence before you and I don't 
see how Mr . Dalton can bring in evidence 
about something else that is not the subject 
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matter of this hearing. It's not what we 
asked for in our complaint. 

MR. DALTON: It — 

MS. WULKAN: And I don't see 
anything that's — and there is nothing in 
the law that says if we ask for relief in our 
complaint, our complaint is we are asking you 
to find a denial of faith against SAIL's 
denying this child a faith and that they did 



no 



t have an appropriate placement for this 



child, which they have now admitted. 

And we are asking you to give us 
relief which is that after the fact, because 
we didn't get this hearing in time, and that 
is that we are asking you to allow us to put 
evidence on as to the appropriateness of 
Katharine Thomas. And we are asking you to 
order that they place in fund, that some 
money, I don't care who you do, you can order 
DCPS, you can order SAIL, I don't care who it 
is, this is the parent. 

The parent is saying to you the 
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child needs a placement. He doesn't have a 
placement. We had to unilaterally place him. 
We placed him. We're asking you to look at 
that placement, allow us to put evidence in 
as to that placement. The only standard that 
you have to look at with what turns out to be 
unilateral placement, under Carter, are two 



things . 



One, whether the LEA has offered 



an appropriate placement, because DCPS is not 
a party. Whether the LEA has offered an 
appropriate placement and if they have, then 
you have to find that that's appropriate. 
But the LEA hasn't offered any placement. 
You have no placement on the table from the 



LEA. 



You have no notice of placement. 



You have no witnesses. You have nothing that 
says that the LEA has offered an appropriate 
placement, LEA can't make a placement anyway, 
or whether DCPS has made that placement. You 
have nothing on the table. And if not, then 
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you 



have to find out under the Carter 



standard whether 



Katherine 



Thomas 



IS 



appropriate. And you don't have to hold this 
to a regular DCPS standard. 

MR. DALTON: I move for directive 
finding on the issue of the relief requested 
that SAIL pay for the private placement, 
based on counsel's admission that legally we 
are without the authority to make a 



placement . 



MS. WULKAN: And I would like you 



to cite some law for that, because -- 



MR . DALTON : No . 



MS . WULKAN : 



-- I just read you 



two statutes . 



MR . DALTON : 



I'm relying on 



counsel's own proffer to the court, to the 
Hearing Officer. 

MS. WULKAN: May I respond? 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 
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just say? 



HEARING OFFICER BUTLER-TRUESDALE 



Do I need to roll back? I'm sorry, I 

started taking -- 

MS. WULKAN: I don't know what I 



said. 



HEARING OFFICER BUTLER-TRUESDALE : 



I started taking notes. I'm not aware. You 
need to go back. No problem. 

MS . WULKAN : I need to hear what I 
said that would create a -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Let me wait until DCPS is able to come back 
into the room. 

MS. WULKAN: I don't — 

MR. DALTON: I need to get some of 



my cases . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay, I'll go off the record for five 



minutes . 



(Whereupon, off the record for a 



recess. ) 
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HEARING OFFICER BUTLER-TRUESDALE : 

That wasn't a ruling. That wasn't a ruling. 



I -- I 



I was trying to be careful in the way 
was trying to be careful in the way I worded 
that. That wasn't a ruling, but I am 
actually -- I do believe that I am ready to 
rule unless there are — we're back on the 



record also. 



MS. WULKAN: I just need to 
correct a misstatement. Apparently, I made a 
misstatement . 



HEARING OFFICER BUTLER-TRUESDALE: 

Okay. Did you want to hear what you said 
first to make sure? 

MS. WULKAN: I think I — my 
associates all heard what I said. 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay . Okay . 

MS. WULKAN: I mean, I think I 
said -- what I thought I said is that under 
the Carter standard that the LEA has to show 
that they had an appropriate placement and 
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that the LEA, SAIL, has not shown that they 
have an appropriate placement and has not 
offered an appropriate placement. In fact, 
they have admitted that they have an 
inappropriate placement . 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum , 



MS. WULKAN: And then the next 



standard is that once we — and there is no 
evidence . They can ' t put in any evidence 
because they don't have any documents or any 
witnesses that they can provide, because 
their disclosure has been excluded. So, 
therefore, they can't prove that they had an 
appropriate placement . 

And then the bar standard is that 
we have to show that Katherine Thomas is 
appropriate under the Carter standard, and 
that that is primarily a somewhat lesser 
standard under the Carter standard when it's 
placement has been made by the parent . 

HEARING OFFICER BUTLER-TRUESDALE : 



NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.neal(i9ross.com 



Q^se 1 :06-cv-01 821 Document 1 4-9 Filed 07/25/2007 Page 31 of 40 

111 



4 



7 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



^ ^ 



Okay, 



MS . WULKAN : So that was my 



argument. I think I misspoke something and 
if I did, I apologize for misspeaking, but 
that is our position. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay, Is your motion for directed findings 
still standing? 

MR, DALTON: The only comment that 
I would make since counsel has made her 
comment is that the reason that the LEA 
cannot meet that standard under Carter is 
because jurisdictionally the LEA does not 
have the authority to make placements outside 
of its jurisdiction. Only DCPS does, DCPS 
has issued a notice of placement. 

That notice of placement as to 
Prospect , the Hearing Officer must under 
Carter evaluate that placement , We only 
reach the issue of the appropriateness of the 
parents* placement once the Hearing Officer 
has determined that the public placement is 
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not appropriate. 

Now, you can decide any number of 
things and you can rule against every motion 
I have made, but it will not resolve that 
issue. That issue is an issue that -- 

HEARING OFFICER BUTLER-TRUESDALE : 

And that issue is the jurisdiction issue, 



right? 



MR. DALTON: No, it is the issue 



that you must -- before you reach a 
conclusion that the parents' placement is 
appropriate, you must determine that the 
public placement is inappropriate. 

MS, WULKAN: Right. 

MR, DALTON: And that will not be 
altered by -- 

HEARING OFFICER BUTLER-TRUESDALE : 
Now, am I determining that the public 
placement is inappropriate? Would I be 
considering determining whether the public 
placement is inappropriate because, in 
effect, SAIL ceded jurisdiction? Is that the 
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jurisdiction? 



MR, DALTON: Well, it's not --we 



didn't -- 



HEARING OFFICER BUTLER-TRUESDALE : 



I 'm trying to determine when the 
jurisdiction issue comes into play. That's 
what I'm trying to understand. 

MR. DALTON: The jurisdiction 
issue came into place once DCPS decided, had 
a little bit more time to think about it. 
Once DCPS accepted our offer of help, our 
request for help, I'm sorry, our request for 
help and did not contest that the placement 
was out, that the child's required placement, 
whether it be public or private, was outside 
of our jurisdiction. 

At that point , DCPS had the right 
to make a decision that we were wrong and not 
accept jurisdiction, but they did accept 
jurisdiction having accepted jurisdiction. 

HEARING OFFICER BUTLER-TRUESDALE : 



By participating in the meeting? 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W. 

(202) 2344433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



Ca 



8 



se 1 :06-cv-01 821 Document 1 4-9 Filed 07/25/2007 Page 34 of 40 



114 



IC 



11 






13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



MR. DALTON: No, by making the 
decision that the evidence that they examined 
did require that the student be placed in a 
full-time placement, which SAIL does not 
offer by its charter and by the regulations. 

MS. WULKAN: There's two issues. 
The first -- the last issue really needs to 
be addressed first. 

SAIL saying that they don't offer 
a full-time placement is very difficult 
because this child has been at SAIL for six 
years. You don't know anything about him, 
but he has had full-time lEP for a 30 hour 
lEP at SAIL for at least three years and they 
are in the record. At least the last two 
years are in the record, the full-time lEPs. 

MR. DALTON: So that's — 
MS. WULKAN: So whether or not 
SAIL does or doesn't, I mean, obviously 
that's why it was inappropriate, but 
nonetheless they knew and did lEPs for this 
child for six years, all of which were full- 
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time lEPs . 



MR. DALTON: No, that's not true. 



MS. WULKAN: That's it. That's 



not true? 



MR. DALTON: No. The last three 



years it is true, but that was to accommodate 
the parent. And, you know, I didn't want to 
bring this up because we don't want to have - 
- you know, make it a personal issue with the 
parent, especially when we haven't even 
gotten into any evidentiary issues, so I 
apologize to you for bringing this up. 

MS, WULKAN: You better apologize, 
because it's not true, what you're about to 
say and so I think -- 

MR. DALTON: Well, counsel's 
allegations or comments are not evidence and 
unfortunately -- 

MS . WULKAN : Nor are yours . 

MR. DALTON: Well, I'm going to 
present evidence both through the parent and 
Ms. Umansky that that isn't the case. So we 
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accommodated the parent while she was 
searching for counsel and for a private 
placement . 

MS. HAWKINS: That's not true. 

MR. DALTON: Okay. Well, whether 
it's -- that's why I didn't want to get into 
this . 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Let me make sure. In order to make 
sure we -- I do want the primary tenet of my 
job, which is maintaining decorum during the 
process of the hearing. Let me state that no 
one is to be heard on the record other than 
the attorneys in actuality until I have sworn 
them in, because I can't accept your 
proffers, testimony, anything that you have 
to say unless I have sworn you in. 

MS. WULKAN: I'm going to object 
to Mr. Dalton proffering what he -- happened 
at SAIL. 

MR. DALTON: Well — 

MS. WULKAN: He made an allegation 
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in his argument that SAIL -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, we're getting lost, because I haven't 
made a ruling yet. 

MR. DALTON: Right. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And I want to make sure that we have all of 



the -- 



MS. WULKAN: Let me address the 



other -- 



HEARING OFFICER BUTLER-TRUESDALE 



No, no, wait a second. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 
I want to make sure that I have taken into 
consideration each and every factor that both 
of you think is pertinent to me making a 
correct issue, sorry, a correct ruling on the 
motion, but I am not afraid to rule on the 
motion. Okay? 

I have given you all almost two 
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hours to present it, to make sure that when I 
think I'm hearing a circular argument that it 
is, indeed, circular and/or that there is not 
something that I'm missing or just don't have 

a full understanding of. 

I have reached the point where I 
don • t think that there is anything more that 
can be explained to me, so that I can make a 
more enlightened ruling, even though I still 
suspect that there is some missing link, that 
there is something that I may not have heard, 
but I still do not understand the intervening 
event changing what is being pled on the 
hearing complaint . 

I don't know that I have any 
reason to bring DCPS in as a party on this 
issue, mainly because I don't know that the 
second meeting, which occurred, is a matter 
which is before me. I think that I have to 
proceed on the case on what is the four 
corners of the complaint and contain the 
issues that I hear today to the complaint as 
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pled and against whom it is pled, 

I don • t know that there is 
anything that happened at any meeting that 
will be an intervening cause substantial 
enough to continue the matter or dismiss the 
matter without prejudice, because the 
complaint seems to be narrowly tailored to 
events that happened at the LEA, 

And the matters which respondent 
is -- the matters which respondent is telling 
me about that could be an intervening issue 
all occurred after the complaint was filed. 
So I'm not certain how they are relevant. 
I'm just not there, and I know you have done 
your best, 

MR. DALTON: Um-hum, 

HEARING OFFICER BUTLER-TRUESDALE : 

But I just don't see it, I don't see it. 

MR. DALTON: Well, there is 
nothing further I can add, except my 
objection for the record, 

HEARING OFFICER BUTLER-TRUESDALE: 
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All right. Now, Ms. Lindsey, you are 

dismissed. 

MS. HARRIS-LINDSEY: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And I'm sorry that that took two hours, but 
I really needed to make sure that I 
understood the motion and that I wasn't 
missing anything. 

Are there any other preliminary 
motions, preliminary matters? Ms. Wulkan, 
are you ready to make your opening statement? 

MS. WULKAN: I think I am. Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 
Thank you for your patience, Ms. Lindsey. 



MR. DALTON: Sorry you were here 



for so long. 



MS. HARRIS-LINDSEY: That's okay 



I ' m at work anyWay . 



HEARING OFFICER BUTLER-TRUESDALE 



All right. 



MS. WULKAN: Hope you feel better. 
MS. HARRIS-LINDSEY: All right 
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Thank you. 



HEARING OFFICER BUTLER-TRUESDALE : 



And I'm sure you'll take into consideration 



what I -- 



MS. WULKAN: I'm going to take all 



this -- 



HEARING OFFICER BUTLER-TRUESDALE : 



-- have already heard. Okay. 

MS. WULKAN: I mean, with my 
issues, too. Okay. Okay. This hearing is 
about BmmmUmm Um$tmmm. He is the son of 
Mr. Carlton and Mrs. Michelle Hawkins and 
DMiHiMHi is a just -turned 14 year -old young 
man yesterday, two days ago, and he has been 
attending SAIL since the first grade. 

He did start out in the very — in 

i 

the early -- in the first grade he attended 
Edison Charter School and he was there for 
about eight months until April , and then he 
was transferred to SAIL and finished out that 
first grade year. 

And then he attended SAIL from 
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first through seventh grade, and he repeated 
the sixth grade, the sixth grade at SAIL. So 
he has actually been at SAIL more than six 
years. He has been at SAIL seven years, 
because he repeated the sixth grade at SAIL. 

He has a -- his diagnosis on his 
lEP are multiple disabilities, which include 
speech and language impairment and SLD, and 
he additionally has been diagnosed with ADHD 
in all of the evaluations, etcetera, 

is currently attending 
the Katherine Thomas School where he started 
on Monday and, as we indicated earlier, he 
was not going back to SAIL based on this 
complaint and based on SAIL'S admitting that 
they were not an appropriate placement for 
him and could not serve him. And we and the 
parents unilaterally placed him at Katherine 
Thomas because we couldn' t get this hearing 
to resolve this issue prior to the time. 

D4HHBPB began special education 
from the very first grade that he was , the 
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first year that he was in school. He had an 
lEP since the first grade after he had an 
evaluation from Georgetown University 
Hospital, and his lEP has for at least the 
last three years, I didn't get records back 
further than three years, so I can only tell 
you that the ones that are in evidence and 
the ones that I know about were full-time 



XEPs . 



He has had, you know, 30 hours of 



special education, full-time lEP. He gets 



now 



, as I said, a full-time special education 



lEP at SAIL and has for the last three years. 
He has 60 minutes a week of occupational 
therapy and 60 minutes a week of speech and 
language therapy as his related services. 
And so he is getting full-time special ed 
services in addition to those related 



services, 

I, when he changed at SAIL 

from the lower school to the — there was 

kind of a middle school/ junior high school 
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that they just created in the ' 05/06 school 
year . It was in a different building than 
where SAIL was and you will hear testimony 
that that building was, basically, an office 
building with no walls in it, kind of open 
space classroom. 

It was a very difficult learning 
situation for DiHHHimHI his last year . It 
was open space. It was not well-kept- It 
had very small classroom space. There were 
sheets that were holding debris to keep the 
things from hitting into the classroom and to 
muffle the sounds and the noise level was 
excruciatingly high. 

The students were very disruptive. 
There were a lot of out of control students 
and the teachers were not terribly 
experienced and not in control of the 
classroom, and you will hear testimony that 
he had a very difficult year. 

The other thing that is really 
much at the moment is that DiffMMPB has a 
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lower average IQ , You will hear testimony 
from Dr. James who is a neuropsychologist on 
the faculty at Children ' s Hospital and who 
did an evaluation of DtHfeHMpm just this last 
summer , and that that is also in evidence , 
that DtfHiHriipM has below average intelligence 
and he is functioning, essentially, on the 
second grade in writing and spelling, on the 
low third grade in reading, on the upper 
fourth grade in math. 

And he has had, obviously, 
intensive special education or what purported 
to be intensive special education from SAIL, 
and he has made virtually little to no 
progress in all these years. The progress 
level that he has made is commensurate with a 
student with MR, as opposed to a student who 
has average intelligence, and that is because 
his program has been inappropriate for him. 

We are — Ms . Hawkins came to an 
lEP meeting in March and indicated in that 
lEP meeting that she was very unhappy about 
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what was happening in the school, that it was 
inappropriate, and that she wanted a 
different school placement for him. 

And you will hear testimony that 
the school , at that point , not until that 
point , but at that point agreed that they 
were an inappropriate placement for him. 
They told her that they would help her to try 
to find a more appropriate placement for him, 
but she went out and started looking at some 
schools and sent some observation e-forms and 
other things to the school and that they 
participated in, and they agreed at that 
time, although we then went through the 
school year. 

And at the end of the school year, 
we filed this due process hearing complaint 
and, you know, the effects from the previous 
part of the hearing that SAIL responded by 
saying that they thought that they were an 
inappropriate placement, and I read you the 
motion that was filed in the motion to 
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dismiss SAIL as a party saying that there was 



no 



-- that the allegations against them for 



denial of faith were not true. 



You wi 1 1 hear test imony about the 



extent 



and 



nature 



of 



disabilities, which are extensive. He has a 
moderate to severe speech and language 
impairment, which affects him in every single 

one of his domains. 

He has impairment in the verbal 
domain. He has impairments in the visual - 



spatial domain , 



He has impairments in 



attention, which resulted in an ADHD 
diagnosis , and serious impairments in 
executive functioning, all of which really 
have impacted his academics. 

You will hear testimony about what 
kind of placement he requires. He requires a 
full-time special education placement with 
intensive supervision and much structure, a 



* • ■ 



language-based program with much repetition 
and with a multi-modal and multi-sensory 
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approach . 

And you will hear testimony that 
he requires a lot of specific instruction 
with organization and working because he is 
headed into his high school years. He is 
going into the eight grade. He should be, by 
age, going into the ninth grade and he is 
headed into his high school years and his 
skills are really, really deficient and it's 
not certainly for lack of his parents having 
worked with him and providing tutors for him 
and outside tutoring, any outside 
evaluations, and working extensively with 



SAIL. 



This is very sophisticated 



parents, very interested parents who are — 
you will hear row testimony about that and 
who have advocated for their son to the best 
extent that they could. 

And so because we're in the time 
crunch that we are in, we sent a — we 
participated in a resolution meeting, as you 
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know, and we sent to DCPS — SAIL requested, 
DCPS requested, that we send them the 
acceptance letter to Katherine Thomas. When 
we got the acceptance letter from Katherine 

Thomas, we did. 

We sent that to Mr. Dal ton. 
That's in evidence. We also sent it to DCPS 
when he was accepted to Katherine Thomas, 
which was August 1^^. You will hear testimony 
from Katherine Thomas about his visit to 
Katherine Thomas, about their review of the 
records and about their finding that he is an 
appropriate student and that he was admitted. 

You have an acceptance letter from 
Katherine Thomas in the record. And we are 
going to ask you to — and you will hear 
testimony about why it's an appropriate 
placement for him and why he can get 
educational benefit from that placement. 

And we are going to ask you at the 
end of this hearing to place, to make a 
finding against faith that they have -- 
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against SAIL that they have denied him the 
appropriate public education and we're going 
to ask you to determine compensatory 
education for the denial of faith for these 

number of years . 

And we ' re also going to ask you to 
make a finding that he should — that 
placement at Katherine Thomas, to confirm the 
placement at Katherine Thomas and ask that he 
be placed and funded for this '06/07 school 
year at Katherine Thomas. 

HEARING OFFICER BUTLER- TRUE SDALE : 

Okay. Are you done? 

MS. WULKAN: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Mr. Dal ton? 



MR. DALTON: Could I have two or 
three minutes with my client, please? 

HEARING OFFICER BUTLER-TRUESDALE: 



Um-hum . 

MR. DALTON: Thank you. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Back on the record. 



MR. DALTON: All right. The 

purpose of my discussion with my client was 



my 



contention that it would really be 



ludicrous on my part to contest that 
Katherine Thomas could provide educational 
benefit. Inasmuch as the parent's attorney, 
I have advocated that placement numerous 
times. And I just wanted to make sure that 
my client agreed. My client also agrees that 
the child can receive educational benefit 



there . 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: So we are not going 



to require the parent to put on evidence. We 
are not waiving our total objection to the 
Hearing Officer considering Katherine Thomas, 
because we believe sincerely that it violates 
the standards under Carter. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum 
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MR. DALTON: We also believe we 
have no jurisdiction in this matter with 
regard to placement that the Hearing Officer 
has no authority to order us to pay for a 
placement outside of our jurisdiction and 
that the DCPS in its capacity as the SEA has 
agreed to accept jurisdiction of this child, 
has issued a notice of placement and we 
intend to provide rebuttal evidence that this 
has all been done, done with the consent of 
the parent and her participation and her 
counsel's participation in a placement 
meeting with due notice. 

And that I think what is most 



appropr 



iate is they don't really care who 



pays for this. They just want somebody to 
pay for it and it has got to be us, because, 
unfortunately, they only sued us. But that's 
not really my fault. So I can't help it that 
counsel chose not to sue DCPS when they were 
the appropriate party. I can't help it that 
charter schools don't make placements outside 
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their jurisdiction. That's why the 
regulations were written the way they are. 

Now, in Virginia and Maryland, it 
should be noted that that is not the case, 
because legislatively there, charter schools 
do have to accept the responsibility for 
placement outside their charter. But in the 
District, we have a different rule. And that 
-- and we are in the District. So that is 
the rule that applies. 

And I'm not going to debate all 
this, because, obviously, this case is headed 
for an appeal to the federal court for a 
decision on these issues. So I think in the 
interest of the parent and the Hearing 
Officer, we should move to allowing us to put 

on a rebuttal case. 

Also, under Reed, it's not for the 
Hearing Officer to determine the comp ed. 
Counsel must present a comp ed plan, so we 
object to the Hearing Officer making any 
decisions with regard to comp ed. 
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HEARING OFFICER BUTLER-TRUESDALE : 
Do you have a response to that, Ms, Wulkan? 

MS. WULKAN: Yes, I do have a 
response. I've got two issues. As to the 
issue about — it's very difficult to figure 
out how to present the case . Mr . Dalton is 
saying he is not going to contest Katherine 
Thomas, that Katherine Thomas will provide 
educational benefits . I don ' t know whether 
that means that I 'm not supposed to put 
evidence on about Katherine Thomas . I 
certainly would want a ruling one way or 
another about that . 

Secondly, with regard to — I 



■ . « 



would like to know that Mr. Dalton *s position 
is whether he is -- whether I need to put on 
evidence about the denial of faith and the 
fact that that — that SAIL was not an 
appropriate placement. They admitted that in 
all the papers and they then admitted that in 
terms of their saying that they invoke the 
SEA, etcetera. 
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So the question is whether I need 
to put on a whole case with regard to the 
denial of faith or whether there is an 
admission with regard to that. So it's — 
depending upon where these legal rulings come 
out, will depend upon how much evidence I'll 
put on . I'm prepared to put on an evidence 
about the inappropriateness of SAIL in the 

denial of faith. 

I ' m prepared to put on evidence . 
You know, I have a neuro-psychologist who 
will talk about his needs and talk about what 
kind of program he needs and I have Katherine 
Thomas to put on evidence about the 
appropriateness of Katherine Thomas and I 
have the parent to put on evidence about 
what's happened with SAIL for the last number 



of years . 



We can do the whole hearing or if 



there is an admission by the LEA, SAIL that 
they did deny him faith, then — 

HEARING OFFICER BUTLER- TRUE SDALE : 
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Well, let him answer that question first. 

MS. WULKAN: Okay. Then we can — 
HEARING OFFICER BUTLER-TRUESDALE : 

Is there an admission? 

MR, DALTON: No, of course not, 
HEARING OFFICER BUTLER-TRUESDALE : 

With respect to the resolution meeting, the 
statement of the resolution meeting? 

MR, DALTON: No, the statement 
that Katherine Thomas is an appropriate is 
only acknowledgement of both what the parent 
knew and what we knew. 

HEARING OFFICER BUTLER-TRUESDALE : 
About -- you say Katherine Thomas , you mean 



SAIL? 



MR, DALTON: I mean, SAIL, yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay, 



MR. DALTON: So, I mean, that's 



not a denial of faith. When the parent knows 
it ' s inappropriate and signs off on lEPs and 
says — you know, is looking for a placement, 
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that's not a denial of faith. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: I mean, what we're 



guilty of, okay, is cooperating. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR . DALTON : That ' s what we ' re 



guilty of. We're guilty of cooperating with 
the parent and not moving immediately to 
notifying DCPS three years ago. That's what 
we're guilty of. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MR. DALTON: And if you want to 



rule against us for that reason and provide 
relief, have at it. 

HEARING OFFICER BUTLER-TRUESDALE : 



Um-hiJim. 



MR. DALTON: But that is what 



we're guilty of and that is what I will admit 
as counsel and my client will admit that, 
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too. Very definitely three years ago, when 
we -- when the parent signed the full-time 
lEP, we should not have allowed the parent 
time to deal with her other child and to deal 
with her legal and placement issues. 

We should have immediately ignored 
that request and gone to a placement meeting 
with DCPS and DCPS would have probably 
offered Prospect and three years ago the 
issue of Prospect being appropriate or not 
being appropriate would have been litigated 
and the issue of the appropriateness of the 
private placement would have been litigated. 

MS. WULKAN: I'm going to object 
to all of this. This is some kind of 
testimony and it has nothing to do with the 



issue. 



MR. DALTON: No. 



MS. WULKAN: The issue is — 



MR. DALTON: It's an answer to the 



question. 



MS. WULKAN: — whether or not 
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they have admitted and we need to put on 
evidence that SAIL is an inappropriate 



placement. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. So in his -- 



MS. WULKAN: And I don't know — I 
still don't know the answer. 

HEARING OFFICER BUTLER-TRUESDALE : 
His response is that there is no admission. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 
So we're putting on a full case. 

MS. WULKAN: Fine. 

MR. DALTON: No, counsel has made 
two different arguments here. Okay. I think 
it needs to be very, very clear. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: All right. She is 



saying that she needs to put on evidence — 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum , 
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MR. DALTON: — that SAIL is 

inappropriate. That is not true. We admit 



that. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, SO there is an admission that SAIL is 
inappropriate? 

MR. DALTON: Correct, but not — 
HEARING OFFICER BUTLER-TRUESDALE : 

But there is still an issue -- 

MR. DALTON: — a denial of faith. 

HEARING OFFICER BUTLER-TRUESDALE : 
-- of denial of faith. Okay. 

MR. DALTON: Absolutely - 

HEARING OFFICER BUTLER-TRUESDALE : 

You're appreciating the difference between 
what he ' s saying? 

MS. WULKAN: No. No, I don't. I 
don't understand how you could — that SAIL 
is an inappropriate placement having the 
denial of faith. So, you know, if you want 
me to put on the evidence that it's 
inappropriate and therefore that rises to 
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denial of faith, I mean, we made all the 
allegations and I don't understand that it's 
a distinction about it. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: One is a legal 



conclusion and one is the evidence that leads 
to that. If you find that SAIL is an 
inappropriate placement for this child, then 
you have to conclude that they have denied in 
faith. I think. I don't see representing 
that ' s certainly what the standard is under 
Riley and everything else. There is an 
inappropriate placement because there is 
inappropriate services . 

HEARING OFFICER BUTLER-TRUESDALE : 

Yes. If at the close of the hearing you 
choose to submit any briefs or cases to me 
relevant to dual culpability and what that 
has to do with a denial of faith, I certainly 
will receive it. 

MS. WULKAN: Okay. 
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HEARING OFFICER BUTLER-TRUESDALE : 

Because I think what I hear you arguing is 
that there is dual culpability for any 
deficiencies in the delivery of faith. 

MR. DALTON: No, we don't believe 
we inefficiently delivered services. 



HEARING OFFICER BUTLER-TRUESDALE : 



No? 



MR. DALTON: Here is the 



prerequisite. In order for you to make the 
request for assistance, you have to have a 
full-time lEP, because counsel correctly 
pointed out that when you are within the 
jurisdiction, in other words, the student is 
enrolled in your school, okay, and the five 
cases at the federal court level where we 
tried to argue, was that DCPS should not be a 
party, because when you are in that 
situation, it is the LEA's responsibility. 

The SEA does not have 
responsibility until they are asked to be 
brought in. They have asked to be brought in 
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this case. They have been brought in. They 
have consented to being brought in. They 
have issued a placement notice. The fact the 
parent doesn't have it, doesn't matter. 
That's an issue that will be resolved at 
another hearing. 

HEARING OFFICER BUTLER-TRUESDALE : 

So if we're saying that the SEA consented to 
being brought in, am I hearing from Dr. 
Piegler today? 

MS. WULKAN: No. They have not 
consented to be brought in and that's why I'm 
going to object to that. The SEA has clearly 
not consented to be brought in. 

MR. DALTON: Yes, they have. 



MS. WULKAN: They filed a motion. 



DCPS -- 



HEARING OFFICER BUTLER-TRUESDALE: 



You're saying that there was a constructive 
consent to be brought in by Dr . Piegler ' s 
participation in the meeting? 

MR . DALTON : Absolutely . 
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MS. WULKAN: Well, that's — 



MR, DALTON: Absolutely. 



MS. WULKAN: As far as I'm 



concerned, there is no -- 



MR . DALTON : And we don ' t need 



to -- 



MS. WULKAN: — consent to be 



brought in . 



MR. DALTON: We don't even need to 



bring in Dr. Piegler, because there are 
witnesses right here that can substantiate 



it. 



MS. WULKAN: I know. There is 



nothing in the record that says that DCPS has 
consented. In fact, Ms. Harris-Lindsey sat 
here and told you that she did not consent to 
be brought in, that her client didn't consent 
to being brought in. So I don't know whether 
Dr. Piegler and Ms. Harris-Lindsey talked, 
but the SEA has not consented to be brought 



in. 

Not any -- you have already ruled 
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that that's irrelevant at this point anyway. 
We're down the road in terms of the time 
frame. So that's — 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm expecting you to present a full case. 

MS. WULKAN: Okay. I'm going to 
present a full case, but I want to say just 
two more brief things in response to this. 
I ' m more than happy to put on evidence about 
Katherine Thomas. You know, I'm assioming — 

HEARING OFFICER BUTLER-TRUESDALE : 
I'm asking that you do, mainly because I 
assume in the public interest that has been 
entrusted in me, as the Hearing Officer, not 
as an ALJ, which is, you know, a different 
level of expectation. But I assume that 
there probably is some expectation that I 
will act in the public interest to ensure 
that, even though there is a lower standard 
under Carter with respect to what the school 
must offer, I will at least do the minimum of 
making sure that I have testimony that stays 
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there . 

MS. WULKAN: Absolutely. 

HEARING OFFICER BUTLER-TRUESDALE : 

There is educational benefit, even though 
counsel for respondent is stating that due to 
their parties -- I'm sorry, their firm's 
representation of that school, that they are 
certainly not going to contest that the 
school can provide educational benefits. 

I still think that I probably have 
a duty to go even further and hear some 



testimony. 



MS. WULKAN: I'm glad to do that. 



And the last thing I wanted to say is that I 
would ask you to read the Carter case, which 
I don't think — which Mr. Dal ton keeps 
making representations about what Carter 
requires about something about public 
placements. Carter never even mentions 
public placements. It's not about that. It's 
about a parent making unilateral placements. 

It's a Supreme Court case. It's 
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about a parent making unilateral placement 
and what the standard is in terms of deciding 
unilateral placement. This has nothing to do 
with public placements being offered or not , 
We don't have any evidence that the public 
placement has been offered anyway. And so 
you couldn' t make a finding one way or 
another about whether it was adequate or 
wasn ' t adequate , 

You have already set the time 
line, but I just want to say that I'm going 
to ask you to read Carter , because I believe 
that it has been misrepresented in terms of 
what Carter requires, because it doesn't 
require that. So with that, I 'm more than 
happy to start my presentation whenever you 



are ready. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right- Now, the -- 



MR. DALTON: We're a little bit 



confused. 



HEARING OFFICER BUTLER-TRUESDALE : 
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Yes. I think she knows that you are going 



first . 



MR. DALTON: It didn't sound like 



it. 



MS. WULKAN: Well, I don't think 



he can go first, because he has no witnesses. 
He can't put any witnesses on, because you 
have excluded his disclosure. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Well -- 



MS. WULKAN: And you've excluded — 



when you excluded his disclosure, that 
includes not only documents, but it excludes 



witnesses . 



HEARING OFFICER BUTLER-TRUESDALE : 



But what I'm — first of all, I'm not even 
sure that Mr. Dalton is finished with his 
opening statement. 

MS. WULKAN: Oh. 

HEARING OFFICER BUTLER-TRUESDALE : 

Number one. 

MR. DALTON: Yes. 
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HEARING OFFICER BUTLER- TRUESDALE : 



Are you finished with your opening 



statement? 



MR, DALTON: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 

Okay . Number two , I want to make sure that 
with the disclosures that you submitted, 
first of all, who would you have called that 



are also on Ms, Wulkan's list? 



MR. DALTON: The parent. 



HEARING OFFICER BUTLER-TRUESDALE : 



Simply the parent. Okay, Now, the thing 



1S-- 



MR. DALTON: This isn't even — 



HEARING OFFICER BUTLER-TRUESDALE : 



-- the disclosures -- what you brought up 
earlier, I want to make sure that I have an 
understanding of this also, that we're all on 
the same page with it. The disclosures have 



not been admitted 



With respect to the 



calling of witnesses, the five day disclosure 
rule I know applies to documentary evidence , 
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I'm not taking your disclosures. 



MR. DALTON: Um-hum. 



HEARING OFFICER BUTLER-TRUESDALE : 
But I am uncertain with respect to whether 
or not it also applies simply to the 
disclosure letter and whether or not that 
prevents you from calling any witnesses that 
would have been named in the disclosure 



letter. 



MR. DALTON: No, I think — 



HEARING OFFICER BUTLER-TRUESDALE : 



I know it applies to the attached -- 



MR. DALTON: I think it applies to 



everything . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: Absolutely 



HEARING OFFICER BUTLER-TRUESDALE 



All right. 



MR. DALTON: Now, I disagreed with 



your ruling, because not only did -- were 
they disclosed, okay — 
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HEARING OFFICER BUTLER-TRUESDALE : 
By counsel and her -- 

MR. DALTON: No, to — well, first 
of all, as to the parent, yes, it was 
disclosed. She has disclosed her as a 
witness. There has been no showing of any 
prejudice whatsoever inasmuch as the parent 
has been disclosed. The parent is a party, 
I have called parents in dozens of hearings 
with no objection from anyone, because until 
today I have never heard that anyone , even 
making the argument that a party, cannot be 



called. 



A party can always be called as a 



witness in a civil case, in an administrative 
hearing, even in a civil case it's -- which 
has a much higher standard than an 
administrative hearing, a party can always be 
called. It ' s the very nature of being a 
party. You put yourself out there. You have 
made allegations . We are entitled to call 
you as a witness, 
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HEARING OFFICER BUTLER-TRUESDALE : 
That ■ s the argiunent that I was trying to go 
back to and get resolved. Do you have a 
response to that argioment, Ms. Wulkan? 

MS. WULKAN: I don't have any 
objection. Mr. Dalton is going to cross 
examine. I'm going to put my client on. I'm 
going to do the direct examination, because 
is my witness and I am going to put her on as 
direct. If he would like to cross examine 
her, he obviously has the right to do that. 

Now, whether or not you are going 
to allow him to raise issues . on cross 



exami 



Ination that I don't raise on direct 



examination, I think is a relevant issue, 
because he is going to get to examine her one 
way or another. It's clearly going to be in 
a cross examination roster, because whether 
or not he would call her on direct or not, 
which I don't he can do, because the 
disclosure includes witnesses and he can't 
bring any witnesses, so he therefore couldn't 
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call her on direct anyway. 



But let ' s assume that he is going 



* J * 



to cross examine her. I would --my position 
is that he has to cross examine her within 
the scope of my direct examination and that 
would be the limitation. And if you decide 
to rule otherwise, then you decide to rule 
otherwise and you can allow him to cross 



examine 



her and let him ask her about 



everything based on whatever, you know, let 



him ask her. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Okay. 



MS , WULKAN : And so , you now. 



that * s my vision . Certainly, he can cross 
examine her. I have no objection to that. 

HEARING OFFICER BUTLER-TRUESDALE : 
I 'm going to, just because it * s 11 : 30 and I 
know we're going to take our lunch break in a 
second, I just want to put parties on notice, 
allow his cross to be extremely broad, 
because remember I explained to you before -- 
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MS. WULKAN: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 

that I want as much information as 
possible. For purposes of, I guess, 
convenience, I will allow that to be done on 
cross. What I was considering was allowing 
you to do a direct examination also, because 
I knew I was going to be very liberal on 



cross. 



MR. DALTON: Well, as a practical 
matter, I'm allowed to ask any questions that 
I believe is rebuttal. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: And therefore, it 



wouldn't be limited to direct examination 
anyway. So, I mean, you get to the same 
place at the end of the day regardless. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay . 



MR. DALTON: But, you know, I'll 



abide by the Hearing Officer's determination, 
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but I think it just -- just as taking 
evidence, when we conceded educational 
benefit is simply an extenuation of the time 
that both parties have to be here, 

HEARING OFFICER BUTLER-TRUESDALE : 

Yes, I know. I understand that. Whenever 
possible I like to leave here well before 
5:00, but I do think that there is some 
investment of public trust in the Hearing 
Officer, even though I'm not a sworn 
Administrative Law Judge and I think that I'm 
supposed to hear some type of statement on 
educational benefit on any placement 
involving the use of federal funds. So I'm 
going to do that. 

It is now 11:30, so we will come 
back here at 12:00 and we'll begin your case 

in chief . 

MS, WULKAN: Okay, Thank you. 

(Whereupon, the hearing was 
recessed at 11:30 a.m. to reconvene at 12 : 00 
p.m. this same day.) 
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A-F-T-E-R-N-0-O-N S-E-S-S-I-O-N 

12:00 p.m. 
HEARING OFFICER BUTLER-TRUESDALE : 
Okay. We're back on the record. Are all of 
your witnesses already listed on the witness 
sheet? Okay. Great. I mean, I'm sorry, on 
my attendance sheet. That's what I was 
talking about . 

MS. WULKAN: Oh, no, not your 

attendance sheet . 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay. I'm going to hand that to you. If 
you could just give it back in order. 

MS. WULKAN: Do you want me to put 
the witnesses on the attendance sheet? 

HEARING OFFICER BUTLER-TRUESDALE : 

Um-hum. That we're calling, yes. 

MS. WULKAN: Okay. 
MR. DALTON: This is a little — 
HEARING OFFICER BUTLER-TRUESDALE: 
I will just hand you the sheet and you can 
give it back to me at the end. 
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MR, DALTON: If anybody says 
anything that you think there ' s room for , 
then you write that down. Then you write 
down what you were saying. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay , That ' s f ine , 

MR . DALTON : And I have got more 
pages. I've got a brief thing here. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: So if we need 20 or 



30 pages, I have got it. 



HEARING OFFICER BUTLER-TRUESDALE 



Whenever you are ready. 



MR. DALTON: But this is — 



HEARING OFFICER BUTLER-TRUESDALE : 



Direct testimony. 



MR. DALTON: All right. This is 



the first basis of -- 



MS . WULKAN : Okay . Can we cal 1 



Dr. James? 



HEARING OFFICER BUTLER-TRUESDALE : 
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The phone won't extend over -- all the way 



over there . 



MS. WULKAN: Oh, okay. Do you 



want me to -- I'll just do it. (301) 469- 
0223. 



OPERATOR: Training, Ivy Mountain. 
HEARING OFFICER BUTLER-TRUESDALE : 

I'm sorry, who did you say you were? 

OPERATOR: Ivy Mountain School. 
HEARING OFFICER BUTLER-TRUESDALE: 



Oh. 



MS. WULKAN: She said it was 



training at Ivy Mountain. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, she said training. 



MS. WULKAN: Joette James. 



HEARING OFFICER BUTLER-TRUESDALE : 



We're looking for Dr. James. 



MS. HAWKINS: I know the 
receptionist. 

MS. WULKAN: Because they are — 
MS. HAWKINS: Yes, that's Becky. 
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I'm sorry, that's why I explained to her the 
phone number, because I'm going through my 
head to get that , It's one that I used to 
dial frequently . 

MS. WULKAN: Did you work there? 

MS. HAWKINS: For five years. 

MS. WULKAN: Oh, my God. 



DR. JAMES: Hello. Joette James 



speaking . 



HEARING OFFICER BUTLER-TRUESDALE 



Dr. James? 



DR. JAMES: Hello? 

HEARING OFFICER BUTLER-TRUESDALE : 

Can you hear us? 

DR. JAMES: Yes, I can hear. It's 
sounds -- you ' re sounding a little far away 



though , 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: It's the tunnel. 
HEARING OFFICER BUTLER-TRUESDALE : 
We're going to try to remedy that. This is 
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Tonya Butler-Truesdale and I'm in the 



hearing. 



DR . JAMES : Yes . 



HEARING OFFICER BUTLER-TRUESDALE: 



For -- I'm sorry, what's D\ 



last 



name? 



MS. WULKAN: Hawkins. 



MR . DALTON : Hawkins 



HEARING OFFICER BUTLER-TRUESDALE : 



Hawk ins. Okay . 



DR . JAMES : Yes . 



HEARING OFFICER BUTLER-TRUESDALE : 



And -- 



DR . JAMES : 



I'm going actually 



have to close the door, okay, because the 
door is open for this office. 

HEARING OFFICER BUTLER-TRUESDALE : 



No problem. 



DR. JAMES: So hold on just one 



moment . 



MS. 



WULKAN: 



She's 



neuropsychological fellow on the faculty at 
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Children' s . 

DR. JAMES: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

First, let me tell you that you're going to 
hear a little bit of crunching. We are 



eating. 



DR. JAMES: Okay. I am actually 



doing the same thing. 



HEARING OFFICER BUTLER-TRUESDALE : 

Okay. All right. 

MS. WULKAN: We can do it stereo. 

MR. DALTON: Join in the party. 

HEARING OFFICER BUTLER-TRUESDALE : 
We jointly apologize to the stenographer on 
this, okay, because we're crunching, eating 
and slurping. We are already on the record 
and I'm going to go on and swear you in. 

DR. JAMES: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And then you will be stating your name and 
spelling it out for the record, please. 

DR . JAMES : Okay . 
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HEARING OFFICER BUTLER- TRUE SDALE : 
And then Ms. Wulkan will take over. Okay? 

DR. JAMES: Okay. 
HEARING OFFICER BUTLER-TRUESDALE : 

All right. Would you raise your right hand. 



please? 



DR . JAMES : Okay . 



Whereupon , 



DR. JOETTE JAMES 



a witness, was called by Counsel for the 
Petitioner, and having been first duly sworn, 
was examined and testified as follows: 

HEARING OFFICER BUTLER-TRUESDALE : 

Thank you so much. And would you spell your 
complete name for me, please? 

THE WITNESS: Yes. My first name 
is Joette and it's spelled J-O-E-T-T-E. My 
last name is James, J-A-M-E-S. 

HEARING OFFICER BUTLER-TRUESDALE : 

Your witness, Ms. Wulkan. 

MS. WULKAN: Okay. I'm going to 
ask just before, for one second. Dr. James, 
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I'm going to ask the Hearing Officer to refer 
to Dr. James' neuropsychological evaluation. 
It's at P-6, and Mr. Dal ton, and also her 
resume is at, I wrote it down, P-16. Yes, P- 
16 is her resume. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And I believe that 



Mr. Dalton has agreed to — I'm just going to 
do a little bit of background, and I believe 
that he has agreed to her qualifications as 



an expert . 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MS . WULKAN ; So we don ' t have to 



do an (inaudible) . 



DIRECT EXAMINATION 



BY MS. WULKAN: 



Q Okay. Dr. James, where do you 



work? 



A I work for Children's National 



Medical Center in Washington, D,C. and 
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Rockville, Maryland. 

Q And what is your occupation? 



A Title? 



Q Yes. What is your title? That's 



fine. 



A I am a pediatric neuropsychology 



fellow, which means I am at the end of a two 
year postdoctoral fellowship in pediatric 
neuropsychology, and I am a licensed 
psychologist in Maryland. 

Q Okay. And are you about headed 
out of your fellowship? 

A Yes , in two days . 

Q And what will your next job be? 

A I will be on the faculty at 
Children ' s National Medical Center in George 
Washington University and I will be a 
pediatric neuropsychologist. 

Q Okay . And , Dr . James , you - - I'm 
just going to -- how long have you been -- 
when did you get your Ph.D in psychology? 

A I got my Ph.D in clinical 
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psychology in December of 2003, 

Q Um-huiu. And you have been at 
Children ' s since that time? 

A I have been at Children's National 
Medical Center since 2004 . 



Q Okay , 



St 



A September 1^^ of 2004, It's a two 
year f el lowship , 

Q And have you c onduc ted many 
neuropsychological evaluations? 

A I would say I have probably 
conducted hundreds of neuropsychological 
evaluations over the past seven or eight 



years , 



Q And primarily those are with 



children? 



They are about 9 8 percent wi th 



children, yes . 

Q Okay . 

MS, WULKAN: And I would ask that 
Dr, — by stipulation and upon your review of 
her resiome at P-16, I would ask that Dr, 
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James be certified as an expert in the field 
of pediatric neuropsychology. 

HEARING OFFICER BUTLER-TRUESDALE : 
Just for the record, I just realize that I 
don't have 16 and 17 in this folder. Mine 
stop at 15. And you have — 

MR. DALTON: I have no objection. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. All right. 



MS. WULKAN: Well, let me give you 



16 and 17. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS . WULKAN : Then we won ' t have 



any problems. I'm sorry. 



HEARING OFFICER BUTLER-TRUESDALE : 



No problem. 



MS. WULKAN: I don't understand 



how that happened. 



HEARING OFFICER BUTLER-TRUESDALE : 
I just noticed it myself. 

MS. WULKAN: Okay. I'll give you 
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my extras . 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MS. WULKAN: Here's 16. And 17, 



we're not able to use anyway, so that's fine. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



BY MS. WULKAN: 



Q 



Okay. 



Dr. James, do you know 



Q 



A 



Yes, I do. 



And how do you know 



I evaluated Di 



on March the 



th 



27^^" of this year of 2006 in the Pediatric 
Neuropsychology Program at Children's for a 



neuropsychological evaluation. 



Q 



And what did that evaluation 



consist of? 



I evaluated Dl 



in a number 



of different domains, including overall 
general intellectual functioning, his verbal 
functioning, his non-verbal visual-spacial 
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functioning, memory, attention, executive 
skills, academic functioning and his 
emotional -behavioral functioning . 

Q And did you have any infonnation 
that you reviewed prior to the evaluation? 

A Yes , I -- typically, in our 
evaluations we have a questionnaire that we 
give to parents, a developmental history 
questionnaire . 

We also give them a parent form 
that really covers emotional and behavioral 
functioning, a teacher form that goes to the 
teacher that covers the same kinds of issues, 
emotional-behavioral functioning, and then we 
do a review of just any records that the 
parent has given us . We talk to the parent 
informally about what their concerns are, 
what school concerns are as well. 

Q And did you receive all of that 
information either from Mrs. Hawkins or from 
the school on D< 

A Yes, I did. 
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Q You did. And were you able to 
review any of his previous testing? 

A Yes, I did. 

Q Okay . And you did in your 
evaluation, did you not, compare his test to 
decide whether the testing was consistent 
with his previous testing or not, right? 

A Right . You ' re talking about my 
evaluation? 

A Your evaluation, correct. 

Q Yes, yes. I did a summary of all 
the testing that he has had since he was six 
and a half years-old and then compared that 
to — the testing that I highlighted and that 
summary was primarily intellectual 
functioning. 

Q Um-hum . 

A So I highlighted all of those, 

Q Right . 

A And then compared them to what we 



saw. 

MS. WULKAN: And I would refer the 
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Hearing Officer, just so we don't have to 
have all of that very specific evaluation, to 
page -- it ' s actually the second page of the 
neuropsychological evaluation . 

It ' s entitled " Previous 
Evaluations " and there is a whole section on 
that, which will give you a summary of all 
the previous evaluations, except to the 
extent that I would ask if I ask you any 
specific questions about it . Other than 
that, we'll leave that as a foundation. 
Okay? 

THE WITNESS: Sure, yes, 

BY MS, WULKAN: 

Q Now, can you describe the results 
of DMHHitmHmi cognitive testing? 

A Sure . We did a screening of his 
intellectual functioning for a subtest 
screener , And so overall what we found was 
there i s some cons i s tency between hi s verbal - 
- over his verbal score and his nonverbal. 

So, basically, his visual 
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reasoning, how he handles nonverbal, visual 
infoarmation and his verbal functioning and 
his nonverbal functioning are, approximately, 
in the low average range for age. 

Although, I want to make sure that 
we clarify that this is a screener, and so a 
typical full — the reason we did a screener 
was because he had been evaluated in 2005, 
and so what we wanted was to get an estimate 
of his cognitive functioning because it has 
been evaluated before, and our estimates were 
fairly close, so there is a lot of — there 
is a lot more variability that doesn't get 
covered in a screener. 

Q Uh-huh. So how can you compare 
the results of your testing with his 2005, I 



•a * 



guess it was just a year ago, cognitive 
testing? How do you compare your results 
with those? Consistent? 

A They are very similar in that -- 
well, and I want to make sure that we also -- 
and I wrote this in the report, that the 
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testing that was done in 2005 was felt to be 
somewhat of an underestimate of Di 
skills just because there was some trouble in 
establishing a rapport with the tester and 
some problems with his energy level. 

But I would say overall I can 
comment on the testing that has been done in 
previous years and ours . What it shows is a 
child with, approximately, low average 
intellectual functioning with a lot of 
variability in scores, which is very, very 
characteristic of a child with learning 
disability. 

Q And is it correct that his IQ 
scores, a full-scale IQ came out on this 
screening as an 80, verbal IQ 84, performance 
IQ 81 , and that ' s what you would characterize 
as low average, right? 

A Right , yes , that ' s low average . 

Q Okay . 

A But this is very, very different 
from a child who -- and his past testing is - 
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the past testing, there were different 
tests used, so it's difficult to compare them 



directly. 



But I think when you look at 



across the board, all of the testing, 
intellectual testing that has been done, it 
shows a pattern of quite a bit of variability 
with scores averaging, A lot of these are 
composites, which are average, 

Q Um-hum , 

A So with sort of low average kinds 
of scores and very different from a pattern 
of a child who would be functioning in the 
mentally retarded range, for example, who 
would be very similar. You would find a lot 
of similarity across scores and all very low. 
He has a lot of variability. 

Q Okay. And what -- as a result of 
that particular part of the testing, what 
were DMHMri^pHMi educational diagnoses? 

A The educational diagnoses are 
based on taking a look at all of the 
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different domains of functioning, including 
his general intellectual functioning. So 
there is a separate section on academic 
functioning. 

Q Okay . 

A And so we take a look at that and 
compare it to the general intellectual skills 
and some of his other skills. 

And overall we felt that his, and 
there is an educational diagnoses , 
performance is consistent with a child with 



• • . -r -r • * ' 



ADHD, Attention Deficit Hyperactivxty 
Disorder , predominantly inattentive subtype , 
and we also gave three academic disorder 
diagnoses, reading disorder, mathematics 
disorder and the disorder of written 



expression. 



The disorder of written expression 



is by history. We didn' t directly test 
written expression in this evaluation, 

HEARING OFFICER BUTLER- TRUESDALE : 

Let me just interrupt you for one second, 
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MS. WULKAN: Sure. 

HEARING OFFICER BUTLER-TRUESDALE : 

For purposes of my notes, I want to get some 
clarification before you go any further. 

Now, were you saying that the -- 
which part of your evaluation was just a 
screener? Was it the entire test? 

THE WITNESS: Just the general 

intellectual functioning. 

HEARING OFFICER BUTLER-TRUESDALE : 

The general intellectual functioning. 

THE WITNESS: Right, so just 
looking at his — how does he think and 
reason, some examples of that would be asking 
about vocabulary skills, his ability to take 
a look at visual patterns from the visual 
side and complete those patterns, so just his 
-- when faced with new information, how does 
he problem solve, how does he reason. 

That is what we use. That was the 
Wechsler Abbreviated Scale of Intelligence. 
We used that screener because he has been 
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tested many times in the past and results are 
less — you know, they — when you use a full 
intellectual scale when a child has been 
tested more recently within the past year, 
you can come -- you have -- can have practice 
effects of the child being familiar with the 



test . 



HEARING OFFICER BUTLER-TRUESDALE : 



Right . 



THE WITNESS: We use a different 



test and we use a shorter test. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



THE WITNESS: But it's an estimate 



that correlates very highly with other kinds 
of full-length intellectual tests. 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



THE WITNESS: But that was the 



only thing that was a screener. 

HEARING OFFICER BUTLER-TRUESDALE 

Okay. Thank you. I had a clue about that 
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Now, can you give me — are you able to tell 
me or give me a statement with respect to the 
reliability of the screener versus this? 

THE WITNESS: Yes. Off the top of 

my head, it's probably in the order of a 90, 
91, 92 percent correlation. 

HEARING OFFICER BUTLER-TRUESDALE : 

You said 90 to 92 correlation? 

THE WITNESS: Between 90 and 92. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay. That's all I wanted to know. Thank 



you. 



THE WITNESS: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Ms . Wulkan? 

MS. WULKAN: I would just refer 
the Hearing Officer or I can ask you to 
actually if you have -- 

BY MS. WULKAN: 

Q Do you have your report in front 
of you. Dr. James? 
A I do. 
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Q If you would just read out on the 
bottom of page 1 all the tests that you gave 
him. 

A Sure, bottom of page 1, yes. 

Q Rather than just sort of set it at 
the bottom line, what you're talking about. 

A We -- so there were several 
measures which were parent reports . Do you 
want me to mention those as well or just the 
actual tests that were administered? 

Q Well, let's start with the actual 
tests administered and then we ' 11 talk about 
the self-report and parent reports. 

A Okay , 

Q So the Wechsler Abbreviated Scale 
of Intelligence, which is the WASI, the 
verbal fluency test . It ' s a subtest of the 
Del is -Kaplan Executive Functioning system, 
the DKEF, the California Verbal Learning 
Test, the children's version of that, the 
CVLTC, and we took several subtests from the 
Wide Range Assessment of Memory and Learning, 
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2""^ Edition, WRAML-2, the Beery Visual Motor 
Integration, VMI, the gross tech board, the 
Rey Osterrieth Complex Figure, RCS, 

The selected subtests , we took 
several of the Tests of Everyday Attention 
for Children, that's the TEA-Ch, the Auditory 
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Consonant Trigram, the Tower of London, a 
Comprehensive Test of Phonological 
Processing, which is often called a CTOPP and 
several subtests of the Wechsler Individual 



,nd 



Achievement test, 2'''' Edition, the WIAT-II, 
and the Gray Oral Reading Test , 4*"^ Edition, 
GORT-4. 

Q And in terms of the sort of more 
standardized information for reporting from 
the parent, can you just briefly summarize 



those? 



Sure • The Achenbach Chi Id 



Behavior Checklist or the CBCL is a measure, 
a report measure checklist of emotional and 
behavioral functioning, and it covers a 
number of domains like anxiety, depression, 
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rule breaking behavior, aggression, social 



problems , 



The analog for teachers is the 



Achenbach Teacher Report Foirm or TRF. It's a 
very similarly structured form, but the 
teacher fills it out and it comes up with 
similar scales related to aggression or 
anxiety and a lot of different other kinds of 
emotional -behavioral issues , 

And then we also had both parent 
and teacher complete the BRIEF, the Behavior 
Rat ing Inventory o f Execut i ve Func t i on . 
Executive functioning is a set of problem 
solving skills that include things like your 
working memory, your ability to inhibit your 
impulses, your ability to attend inforraation 
over longer periods of time, your 
flexibility, those kinds of skills that are 
all encompassed in executive function, and 
both parent and teacher fill that out. 

And then we have the ADHD IV 
reading scale, which the parents fills out, 
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just a number of -- it's basically taken from 
the list of symptoms related to 
hyperactivity, impulsivity and attention. 

Q And was there anything filled out 

by DdiMkpMl himself? 

A Yes , and Dominique also completed 
the Achenbach Youth Self -Report, which is the 
self-report version of the Achenbach scale 
that looks at behavioral and emotional 
functioning. And then he also filled out a 
measure, the self -report measure of the BRIEF 
looking at executive skills. 

Q Very well. Now, Dr. James, can 
you describe the results of his academic 
achievement testing? That would be the WIAT 
and the Gray and some of the others , 

A The Gray Oral Reading Test? 

Q Um-hum. 

A And the CTOPP. So what we did was 
we looked at his fundamental reading skills 
through the CTOPP, so his phonological 
awareness, so that is his ability to be able 
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to take sounds and put them together and 
manipulate sounds, because research docioments 
have documented fairly clearly over the past 
2 years that sound and your abi 1 i ty to 
manipulate sound is very -- is a fundamental 
reading skill. 

Q Um-hum. 

A So kids that have difficulty doing 
that are more likely to have reading 
disorders. So what an example of that would 
be would to take the word toothbrush and ask 
him to -- you know, if we said take away 
tooth, what are you left with? So we did 
that and then the second part of the CTOPP, 
which is the rapid naming piece, is very much 
linked to fluency. 

So not only is it important that 
you decode accurately and look at a letter 
and be able to — like a K and be able to say 
that ' s the kuh sound, that ' s your phonologic 
awareness. It's also important to be able to 
read fluently. So sometimes children are 
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able to accurately decode, but they are very, 
very slow readers and that is also going to 
impact upon their reading skills. 

So if you have deficits in both, 
^s DMMMBHI/ DMMHMpii shows deficits in 
both naming and in phonological awareness , 
and that makes him — that puts him -- that 
makes him have a reading disorder, basically. 

And we also look at his ability to 
read single words and paragraphs. So single 
word reading we did through the WIAT word 
reading and then we also looked at his 
ability to look at sentences and paragraphs, 
to read those out loud and how quickly, 
again, was he able to do that. So that goes 
to his fluency. How accurately does he do 
that? Does he make a lot of errors? 

And then we looked at his 
comprehension. So, overall, looking at 
reading from those three points of view, his 
basic phonological skills, his ability to 
then take those and read single words and 
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then the next level, which is to be able to 
read quickly and understand well sentences 
and paragraphs , are all well below average 
for age and well below what we would expect, 
given his cognitive skills. 

And just to give you a sense of 
how low, I mean, when we see scores in the 
60s -- unfortunately, I don* t have here -- I 
meant to put in grade equivalence , but scores 
in the 60s are -- would be -- 

Q You actually did put those in. 

A You know, a score in the 60s that 
you would see for a child with mental 
retardation, cognitively, a cognitive score 
in the 60s, that would be about the 
equivalence . So what we * re saying is 
academically, he is falling in almost like a 
mental retardation range, so that tells you 
how far behind he is . It's not one or two 
years behind. It's more like four. 

And, similarly for arithmetic and 
mathematical reasoning is really his ability 
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to go beyond simple calculations and reason 
through word problems and those are both 
similarly very, very impaired. 

Q You actually, if you look on page 
on the academic functioning section of 
your report on page 1, 2, 3, 4, 5, it does 
have that he is -- his reading is at a 
standard score of 67 and it says early third 
grade level • 

A Oh, you have it. Okay. Good. I 
guess, you know what? 

Q That's — 

A I must have an older version of 
the report . 

Q That's fine. Excuse me one 
second. Dr. James. 



HEARING OFFICER BUTLER-TRUESDALE : 



Page 6 . 



MS, WULKAN: Page 6. And here it 



says academic functioning and here it has 
those scores right here. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Okay. 



MS. WULKAN: You see there? 



HEARING OFFICER BUTLER-TRUESDALE : 



Thank you. 



MS. WULKAN: Thanks. 



HEARING OFFICER BUTLER-TRUESDALE : 



I'm sorry. 



MS. WULKAN: I was helping locate 



this. 



BY MS. WULKAN: 

Q So it says here that reading is 
early third grade level. Spelling is a 
standard score of 63 or 68. 

A 68. 

Q 68, a mid second grade level. 

A Right. 

Q Arithmetic is a standard score of 
64, mid third grade level, and mathematic 
reasoning, 70, early fourth grade level. 

A That ' s right . 

Q And then I guess when you get down 
to the Gray Oral Reading Component, you said 
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he was at the first percentile for age or 61. 

A Right . 

Q And so you were just saying that 
those were more than four years behind and 
that that is -- is that an expected level 
with the child, the disabilities that you 
have just outlined? Is that an expected 
level of performance for that child? 

A It * s quite a bit lower than what 
you would expect. You know, there is always- 
- for a child with a learning disability, 
there will always be a gap between his 
cognitive skills and his performance on 
academic tasks, but, you know, a gap of now, 
I mean, he was in seventh grade when I saw 
him, of four plus years is much more than we 
would expect, this particularly given that he 
has been in an environment where he has 
received services for a child with learning 
disabilities. 

Q Can you describe the results or 
can you tell us what Dominique's 
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neuropsychological strengths and weaknesses 



are? 



A Sure, Let me just actually -- I 



would say that his neuropsychological 
strengths are in many of his actual cognitive 
skills. So, for example, his vocabulary 
skills, just his ability to define words is 
in the low — it's actually in the high end 
of the low average range for age. 

He was able to do , when he was 
asked to do some verbal -- so his verbal 
reasoning, I think one thing that is 
important to note, I think that I have said 
already, is that there is a lot of 
variability in his skills, so that there are 
certain aspects of his verbal reasoning that 
are below average, but then there are some 
that are ac tual ly wi thin the average range 
for age and a good example would be his 
ability to generate words according to 
certain categories . So, again, that relates 
to verbal knowledge and vocabulary. 
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And then, you know, I think 
overall, as we* re looking at overall, that 
his cognitive skills are in the low average 
range, which with some being a little bit 
higher than that . 

His relative weaknesses are in his 
academic perfoirmance, as I explained, and 
then also associated with that, the 
difficulties that make up the diagnosis that 
he receives for ADHD, which is deficits in 
attention and, more specifically, executive 
function kinds of skills, so organization, 
being able to hold information on mind and 
being able to do something with that 
information, his ability to take a look at a 
task and find a systematic approach of 
attacking it and his abilities to sort of 
self-monitor his behavior and self-monitor 



his work. 



And all of those things are 



executive function skills that are very often 
impaired in a child with ADHD, And then 
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there is even more. When you take the 
weaknesses in the separate areas , 
academically and then executive function 
skills, that puts him at even a greater risk 

academically, 

Q And what about in the — are there 
weaknesses in the verbal domain as well? 

A Yes. I mean, there are definitely 

-- there are weaknesses in the verbal domain. 

There are strengths in the verbal domain. 

There is a lot of variability there and in 

his visual-spacial skills. 

So weaknesses verbally for him are 
when information is complex, when he has a 
lot to handle, when he is required to really 
elaborate upon his ideas and to give more 
than a brief response. He has a really hard 
time doing that and being precise in his 
verbal responses, also in his ability to 
conceptualize . 

And this goes, again, to where 
executive function impacts him and that 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N,W. 

(202) 234-4433 WASHINGTON, O.C. 20005-3701 www.nealrgross.com 



Ca$|e 1 :06-cv-01 821 Document 1 4-1 1 Filed 07/25/2007 Page 32 of 40 

192 



7 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



IS 



19 



2C 



21 






impacts his verbal ability. So he has a hard 
time taking verbal information and being able 
to apply it, being able to handle complexity, 
being able to really use words to form 
connections that are more abstract and less 
concrete, 

Q Okay. And you mentioned that he 
has some problems with attention and he has 
an ADHD diagnosis. How, if at all, does that 
attention issue affect his ability to perform 
in the classroom? 

A Well, it would affect his ability 
to really sustain effort to activities and 
so, you know, already you have a child with 
learning difficulties, but then, you know, 
having problems with attention make it more 
likely that he is going to misinterpret 
information, that he is going to hear 
instructions from a teacher and get the first 
or second instruction, but maybe miss the 
third and the fourth and then apply that 
incorrectly. 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W, 

(202)234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgfoss.com 



Caa 



ic 



11 



12 



13 



14 



15 



16 



17 



IS 



19 



2C 



21 






e 1 :06-cv-01 821 Document 1 4-1 1 Filed 07/25/2007 Page 33 of 40 



193 



So that, I think, is the biggest 
at this age where we see the most difficulty 
with attention is really to sustain effort 
and to follow through on instruction in that, 

Q And doesn*t he have any problem 
with retention of information? 

A That ' s much more related to 
working memory and attention and working 
memory kind of go hand- in-hand, so it's a 
little bit like he has — you know, his 
ability to take in information and hold it 
there and be able to use it when he needs to 
is also impacted. So he may have trouble. 

With his attention, he may have 
trouble bringing in information, attending to 
it and being able to absorb it and then being 
able to hold on to it. It's not a memory 
problem at all, but more of a -- just a 
short-term memory kind of issue. A little 
bit like having a bucket with holes. So you 
put information in and it leaks out. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Can I interrupt just -one second? Excuse me, 
I'm sorry. I think I have a fair assessment 
of who Dmm^mlKfKH is at this time, but what 
I'm trying to ascertain is if this witness is 
going to provide me with information related 
to who he is and what, if any, deficiencies 
there were in the lEP, with respect to the 
count set that you have here, I'm not certain 
where she is falling into where would be the 
findings of fact. 

MS. WULKAN: Well, I was going to 
ask her about what she knows about, you know, 
his experiences at SAIL, what kind of program 
he has gotten and whether he -- etcetera. I 
was going to go to what her recommendations 
were, but I can go first to that area and 
discuss that with her. 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 



MS. WULKAN: Yes, I was going to 



go there . 



HEARING OFFICER BUTLER-TRUESDALE : 
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Okay, 



MS. WULKAN: I was trying to lay a 



foundation, so you could know what the issues 



were. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay . Okay . 



MS. WULKAN: And what the sort of 



nature of the severity of his disability 



were. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



BY MS. WULKAN: 



Q And SO, Dr. James? 

A Right . 

Q Did you discuss 
experiences at SAIL with either LMMHiHp or 
his parents? 

A I did with his mom. So the 
information I have is through her, yes, 

Q And what did you learn about that? 

A Well , one of the things that she 
was concerned about was his rate of progress , 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



Caa 



e 1 :06-cv-01 821 Document 1 4-1 1 Filed 07/25/2007 Page 36 of 40 



196 



7 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



IS 



19 



2C 



21 



22 



that he had not made as much progress in her 
mind as, you know, he should have in the 
years that he has spent there, because he was 
apparently receiving services related to his 
learning disabilities. 

So she was concerned (A) about 
rate of progress . Also the kind of classroom 
environment. She, for example, told me that 
he was in an open classroom and for a child 
with -- you know, a learning disability would 
also , particularly with ADHD and trouble 
focusing and paying attention, to be in an 
open classroom where there is a lot more 
going on, many more things to be distracted 
by and a lot more activity, that that would - 
- that ended up being unsuccessful for him. 

Q And based on your -- you obviously 
looked at his past testing , You looked at 
his level of progress and you testified that 
he was not making progress commensurate with 
what he was expected to make given his 
cognitive abilities and given his -- given 
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the interventions. So what could you 
conclude about the program about his ability 
to make progress in this particular program 
that he was in from the time he was in first 
grade getting special education until seventh 



grade? 



MR . DALTON : Ob j ect ion . Excuse 



me, Dr. James, please, wait until the Hearing 
Officer rules on that objection before you 
answer this question, 

THE WITNESS: Yes, sir. 

MR . DALTON : There is no 
indication that this witness has any basis, 
other than the mother ' s opinion about the 
program to evaluate to serve as a basis for 
an opinion by this expert. Certainly hearsay 
of hte parent would not be substituted for, 
i.e., examination of the program, examination 
of the testing or protocols that were given 
to the chlid and the examination, the 
teaching techniques . 

Apparently, the witness has no 
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idea -- never spoke with the teacher. You 
never reviewed the program at the school. So 
how she can specifically give an opinion on 
the program at SAIL, I don't know. 

MS. WULKAN: I believe that I have 
laid the foundation and I asked her based on 
her analysis of his progress over the period, 
his academic progress, and knowing all that 
she knows about it is that he was getting 
special education services , does she feel 
that he has made adequate progress . And 
that's the basis. 

She can look at the testing and 
she can say whether or not she thinks that 
the program has provided the appropriate 
interventions for him. Not specifically what 
interventions, but she can look at his 
progress and say based on what I know it is 
or isn ' t adequate progress . 

MR, DALTON: No, not with regard 
to the program. She might be able to testify 
in her professional opinion, given what she 
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feels is the child's IQ, that he should be 
further along based on that. But not based 
on the program, because she has no knowledge 
of the program. 

HEARING OFFICER BUTLER-TRUESDALE : 

May I ask her a question? 

MS. WULKAN: Sure. 

HEARING OFFICER BUTLER-TRUESDALE : 

And I don't know how close it is to your 
question, but -- 

MS. WULKAN: That's fine. 

HEARING OFFICER BUTLER-TRUESDALE : 

Here is at least what I'm curious about. 



Dr. James? 



THE WITNESS: Yes? 

HEARING OFFICER BUTLER-TRUESDALE: 

Given the evaluations, the extensive 
evaluations that you have performed on 

and the conclusions that you 
ascertained from those evaluations, well, let 



me step back. Did you review petitioner's 
lEP? 
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THE WITNESS: Did I? Yes, I did. 
HEARING OFFICER BUTLER-TRUESDALE : 

Reviewed, okay. Given those evaluations and 
results and your reviews of the lEPs, what, 
if any, opinion did you form as a result of 
the program that was described in the lEPs, 
it's suitability for the petitioner and the 
progress that he made, if he assumingly made, 
if those lEPs were actually implemented? 
That's the question that I have. Now, I'm 
not certain how close that is to what 
Attorney Wulkan was asking you. 

MS. WULKAN: Fine. 

HEARING OFFICER BUTLER-TRUESDALE : 

But that is at least the question that I 
have related to defining the fact that I need 
to make. Are you able to answer that 



question? 



THE WITNESS: I will be able to 



answer it. And, I mean, I did review his lEP 
and the lEP indicated that he was receiving 
special ed classroom instruction. 
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HEARING OFFICER BUTLER-TRUESDALE : 

Okay, Now, let me ask you this. I'm sorry. 

And I apologize for keeping interrupting 

you, but I know I asked you actually a series 

of compound questions. So, one, how many 

lEPs did you review? 

THE WITNESS: One. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay. All right. So go ahead, finish your 
question. I*m sorry, finish your answer. 

THE WITNESS: So I did review his 
most recent lEP and it indicated that he was 
receiving special ed classroom instruction 
and occupational therapy for an hour, speech 
and language therapy for an hour and 
accomodations such as a multi-sensory 
approach, frequent breaks, oral response and 
extended time. 

And I would - - you know , in my 
experience in working with children with this 
type of 1 earning di sabi 1 i ty and wi th the 
cognitive potential that he shows as a child 
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with low average, a low average IQ. As I 
said, I would expect there to continue to be 
a gap between his learning -- his academic 
performance and his IQ, which is fairly 
characteristic of kids with learning 
disabilities. 

But to be four years behind, three 
to four years behind would be more than I 
would expect given his neuropsychological 



profile. 



HEARING OFFICER BUTLER-TRUESDALE 



Just one second. And how much -- from the 
evaluations that you completed, how much of 
that gap would you attribute to the 
sufficiency of the lEP? 

MR, DALTON: Objection to the 
Hearing Officer's question, just for the 



record. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Let me hear your objection, so I can 



rule on it. 



MR. DALTON: Well, I mean, it goes 
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back to the fact that she admits that the 
only thing that she knows about the program 



is the lEP. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Um-hum. 



MR. DALTON: The lEP — there has 



been no demonstration that the lEP was even 
intended to be implemented as written. First 
of all, it's our contention that it was 
written at that level to accomodate the 



parent . 



MS. WULKAN: Objection. 

MR. DALTON: So that private 



placement could be accomplished. 



MS. WULKAN: I object to any of 



that argument . 



MR. DALTON: No, I mean, it's very 



critical . 



MS. WULKAN: It's the lEP for the 



child in the record. 

MR. DALTON: Well, I mean, counsel 
is going to make those comments until 5:00, 
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it doesn't change the fact that — 



HEARING OFFICER BUTLER-TRUESDALE : 



So you -- 



MR. DALTON: — it's written as a 



prelude to transferring the child to a full- 
time program. 

MS. WULKAN: Mr. Dal ton is making 
arguments. I don't think — see there is — 

HEARING OFFICER BUTLER-TRUESDALE : 

So wait a minute. Let me. Was this an 
interim lEP? No? 

MS. WULKAN: The thing with that 
lEP is it's from '05. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MS. WULKAN: It's in the record. 



'05 and '06. Same as -- 

MR. DALTON: Well, first of all, 
they are not both in the record. Only the 
cover sheet is for '05. 

HEARING OFFICER BUTLER-TRUESDALE : 

Only the cover sheet for '05? 
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MR. DALTON: Right. 



HEARING OFFICER BUTLER- TRUESDALE : 



'04/05? 



MS. WULKAN: It doesn't matter. 



don't know where I left it. I think to 
answer your question or the problem, that's 
the lEP that's in the record. That's the 
official lEP. If Mr. Dal ton is conceding 
that they didn't implement that lEP, that's 
fine. He can say that. Then we can ask her 
questions about why the lEP is not 



implemented. 



HEARING OFFICER BUTLER - TRUE SDALE : 



Is that what you're conceding? 



MS. WULKAN: Did they implement 
the lEP as written? 

MR. DALTON: What — it's not 
relevant for the purpose — it has relevancy, 
but in a different context not within the 
context of this expert answering the 
question, because it still goes back to the 



program. 
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HEARING OFFICER BUTLER-TRUESDALE : 



Um-hiom. 



MR. DALTON: Okay. And what I'm 



saying is she doesn't have a sufficient 



basis . 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, okay. Knowledge of the program? 



MR . DALTON : Program . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: She is making certain 



assumptions based on the lEP written, based 
on a full-time lEP that was written. She is 
assuming that given his intelligence as she 
has measured it, that he should have made 
more progress. And what I am saying is I'm 
objecting to that conclusion based on the 
fact that it's based on the program. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh. 



MS. WULKAN: That is — 

MR. DALTON: Because it is not. 
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HEARING OFFICER BUTLER- TRUE SDALE : 



Okay. 



MR. DALTON: It is based — 



MS. WULKAN: It's argument. 



HEARING OFFICER BUTLER- TRUE SDALE 



What if I - 



MS . WULKAN : 



This isn't an 



objection to a question that you asked. This 



is argument. 



HEARING OFFICER BUTLER- TRUE SDALE 



Okay. 



MS. WULKAN: He can save this for 



his closing argument. 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay. Well, let me see if I can make you 
both more comfortable, not that that is the 
goal of this hearing, but let — because I 
think maybe my question was overly broad. 
Maybe my question to her should have been 
specifically related to the lEP plan and not 
the program, but the plan. 

MS. WULKAN: You're talking about 
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the goals and objectives here? 



HEARING OFFICER BUTLER-TRUESDALE : 



Uh-huh, 



MS. WULKAN: Are you talking about 



the outline? 



HEARING OFFICER BUTLER-TRUESDALE : 



Were the goals and objectives sufficient 
based on her evaluation of the petitioner. 

Dr. James? 



THE WITNESS: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 
Are you following us? 

THE WITNESS: I am. I mean, I am 
at a disadvantage, because I don't have the - 
- an lEP in front of me , I have my siommary 
of-- you know, it's not typical for me to 
write in detail what is in the lEP. 

HEARING OFFICER BUTLER-TRUESDALE : 

Oh, I understand. 

THE WITNESS: So I'm sitting here 

in front of my report, 

HEARING OFFICER BUTLER-TRUESDALE : 
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I see. 



THE WITNESS: But, yes, I am 



following. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Okay. All right. So you are actually 
unable to answer my question with respect to 



THE WITNESS: Yes, I mean, I can't 
answer that based on the — I would have to 
have the lEP in front of me. 

HEARING OFFICER BUTLER- TRUE SDALE : 
Okay. Okay. No problem. No problem. I'm 
going to return you to Ms. Wulkan. 

Do you remember where you where? 
MS. WULKAN: Sort of. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



BY MS. WULKAN: 

Q We were discussing given -- I'm 

going to give you a few facts. I'm going to 

say that Dmrntttt/tKBH lEP calls for full-time 

special education, 30 hours a week, and full- 
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time special education. And as you have 
already indicated in small classes, 
apparently, and he is — he was to be getting 
all the accomodations that you listed as well 
as the occupational therapy that you had 
talked about, the speech and language therapy 
you talked about, and he was supposed to be - 
- and they were supposed to be accomodating. 

They have disability 
classification on the lEP is multiple 
disability, speech and language impaired and 
learning disability. Those are the facts 
that you have before you. If there is an lEP 
that was developed to be commensurate with 
that, if those services were actually being 
delivered, let's assume that those services 
were actually being delivered, what I just 
described to you for the diagnosis that I 
just described to you, would you assess that 
his progress was adequate in that program 
that he was being served appropriately in 
that program? 
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If the outlines of the program 
were as I gave you and the lEP as it was, was 
being implemented, was the progress adequate? 

A No. 

MR. DALTON: Objection. 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MR. DALTON: I mean, first of all. 



there is no indication that this is the 
facts. She keeps saying it's the facts and 
she wants to present it as a hypothetical 
question, because it's an expert. The rules 
do provide for -- 

HEARING OFFICER BUTLER-TRUESDALE : 

I thought you said -- 

MS. WULKAN: Maybe I — 

HEARING OFFICER BUTLER-TRUESDALE : 



But I thought you were saying, let me finish 
here, if in assuming? I thought I heard if 
and assuming in her question. 

MR. DALTON: I'm confused. Is it 
a hypothetical question? 
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MS. 



WULKAN: 



It's 



not 



hypothetical. Those are the facts. That's 



what's in the -- 



MR. DALTON: Okay. Well, she is 



saying that ' s facts . 



MS . WULKAN : 



-- lEP. 



It's in 



evidence . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS . WULKAN : 



That • s what is in 



evidence. He has three hours of special ed. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum. 



MS . WULKAN : 



This is his 



disability classification. This is what his 



lEP calls for. 



This is it. 



It's in 



evidence. This is what she reviewed. This 
is what she just testified about. And this 
is in evidence. If you look at the lEP, 



which is P-12 . 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 
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MS. WULKAN: That's the one that 



he has . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. And your objection is because, Mr. 



Dalton? 



MR. DALTON: She asked her to 



assume that it was fully implemented and that 
is not a fact. That's an assumption. 

MS. WULKAN: Well, then I'm — 

MR. DALTON: So it is a 
hypothetical. It's not a fact. I just want 
to make sure -- 

MS. WULKAN: Okay. 

MR. DALTON: -- along the basis of 
my cross examination of this expert, I want 
to make sure that the expert, first of all, 
understands the question. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: That it's not a 



factual question, it's a hypothetical 
question and that based on that hypothetical 
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question she gives an answer , Fine , Then I 
have a basis to cross examine her . Right 
now, I have no such basis, because I don't 
know what questions she is answering. 

MS. WULKAN: Well, then let's say 
this , If Mr . Dalton is going to stipulate 
that it wasn't fully implemented, then I 
don' t think I really have to ask the 
question, because we now know that it wasn't 
fully implemented, therefore, he wasn' t 
getting an appropriate program. 

If Mr. Dalton says it is fully 
implemented, I 'm giving him the benefit of 
the doubt and I'm saying it was fully 
implemented . So do you think he has made 

adequate progress. 

HEARING OFFICER BUTLER-TRUESDALE : 
Well, let's have her answer it both ways. 

MS. WULKAN: Okay. Whichever — 
HEARING OFFICER BUTLER-TRUESDALE : 
Assuming that it was fully implemented and 
assuming that it was not. 
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MS. WULKAN: Okay. Okay. That's 



■Am^ «&b X X V«a^ 9 



HEARING OFFICER BUTLER-TRUESDALE : 



In whatever degrees . 



MS. WULKAN: That's fine. 
HEARING OFFICER BUTLER-TRUESDALE : 
Okay. 

BY MS. WULKAN: 

Q Okay. Dr. James? 

HEARING OFFICER BUTLER-TRUESDALE : 
Dr. James, I'm sorry. Okay. Will you be 
able to answer the question under both 
scenarios? Number one being assioming the lEP 



THE WITNESS : I can ' t answer a 
question related to whether or not it was 
fully implemented. 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm sorry, say that again. 

THE WITNESS : I can ' t answer a 
question as to — because I don't have 
familiarity with the program, I can ' t . I 
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have no way of saying whether or not the 
program was fully implemented, if you are 
asking me that . 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, no. 



THE WITNESS: And the results. 

HEARING OFFICER BUTLER-TRUESDALE: 
I don't think Ms. Wulkan's question was 
whether or not the program was fully 
implemented. 

THE WITNESS: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

But assioming that it was, what would have 
been your expectations of the testing and 
assuming that it wasn't fully implemented, it 
being the lEP, what would have been your 
expectations of the evaluations that you 



performed? 



THE WITNESS: I think I can answer 



the first question. I don't think I can 
answer the second. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Okay . Okay . 



THE WITNESS: So if it was fully 
implemented, then -- 

MR. DALTON: Excuse me. Doctor, 
Dr. James? I'm sorry to interrupt you, but 
that goes back to my objection. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: Now that she has 



confirmed what I thought, that she cannot 
answer the question -- 

HEARING OFFICER BUTLER-TRUESDALE: 

If the program -- 

MR. DALTON: It's not — 

HEARING OFFICER BUTLER-TRUESDALE : 

— has not been fully implemented. 

MR. DALTON: Right. 



HEARING OFFICER BUTLER-TRUESDALE 



Um-hum . 



MR. DALTON: That this ends up 



being a hypothetical question. And as long 
as we have an understanding that ' s a 
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hypothetical question, then I have no 
objection. If it's not a hypothetical 
question, then my objection remains the same. 

MS. WULKAN: If you don't mind my 
poking around, let's ask — let her do the 
first one and then I'll poke around a little 
bit on the second one. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: Because I think we 



can get an answer. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. All right. Okay. 



MS. WULKAN: Okay 



HEARING OFFICER BUTLER-TRUESDALE : 

Well, let me -- 

BY MS. WULKAN: 

Q Dr. James, can you answer the 
first one? We're assuming that it is -- 

HEARING OFFICER BUTLER-TRUESDALE : 
Well, let me just rule on his objection. 

MS. WULKAN: Fine. 
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HEARING OFFICER BUTLER-TRUESDALE : 

I'm sustaining the objection, but I'm 
expecting her to reword the second part of 
the question. Are we on the same page about 
what the second part of the question is? I 
want to make sure we're -- 

MS. WULKAN: Um-hum. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay. All right. 

MS. WULKAN: Okay. 
BY MS. WULKAN: 
Q So as to the -- 

MS. WULKAN: Do we want her to 
answer the first one? 

HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 



MS. WULKAN: Okay. 



HEARING OFFICER BUTLER-TRUESDALE : 



I would like her to answer the first one. 



BY MS. WULKAN: 
Q So, Dr. James, assuming that the 
program that we just outlined was fully 
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implemented, has Dmmmmmftm made progress that 
you would expect given the testing? 

A If the program was fully 
implemented as outlined in the lEP, I would 
have expected him to make more progress than 
he has made. 

Q Okay. Now, I'm just going to try 
to rephrase that. So assuming that if it was 
fully implemented, he would have made more 
progress. If it wasn't fully implemented and 
he didn't get those services that were 
outlined, can't you conclude — could you not 
conclude that he clearly wouldn't make — he 
would make even less progress, if it was 

fully implemented? 

MR . DALTON : Ob j ec t i on . 

MS. WULKAN: I mean, not fully 

implemented. 

MR. DALTON: The witness already 
stated she couldn't answer this question. 

MS. WULKAN: Well, I'm rephrasing. 

HEARING OFFICER BUTLER-TRUESDALE : 
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I think she — I think that was a different 
question than the first one. 

MR. DALTON: Well, clearly, to the 
extent that I don't believe it was, I mean. 



she was -- 



HEARING OFFICER BUTLER-TRUESDALE : 



I mean, I think that that was different than 
the second prong of the question before. Can 
you repeat it for me, please? 

THE WITNESS: Could you, please. 



repeat that question? 



BY MS. WULKAN: 



Q 



Yes. Presuming that you have this 



lEP and the outline that we talked about, the 
full-time special ed, you know, the 60 
minutes of OT, the 60 minutes of speech and 
language, presuming that that actually didn't 
get delivered at SAIL, just presuming for a 



minute that that — 



HEARING OFFICER BUTLER-TRUESDALE 



Right. The opposite of the hypothetical. 



BY MS. WULKAN: 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON, O.C. 20005-3701 



(202) 234-4433 



www.nealr3r0ss.00m 



Case 1 :06-cv-01 821 Document 1 4-1 2 Filed 07/25/2007 Page 22 of 40 



222 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



1£ 



19 



2C 



21 






Q The opposite of the hypothetical. 
It didn't get delivered at SAIL, Would you 
expect him to make more or less progress than 
he made? 

A I can't answer that question, 

Q Okay. Okay. So, Doctor, how, if 
at all , do you think this lack of progress 
has affected Dmmmmtmfm from both an emotional 
and an academic standpoint? 

A Well, I mean, right now, he is 
rising, I mean, he's a rising eighth grader 
now and he -- with skills that are between a 
second and fourth grade level , So, I mean, 
he is at a very significant disadvantage in 
comparison to his age peers. As he gets 
older, this is a very critical time for him 
academically, as he is moving on and the 
information that he is going to be receiving 
is much more demanding, much more complex. 

So he is going to struggle much 
more academically, because there is lost -- 
there has been sort of lost learning and lost 
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time there for him. And there — we feel 
it's important to intervene as early as 
possible. And now, we're getting to a point 
for him where that's very difficult, because, 
you know, he is now getting quite a bit 



older. 



And I think emotionally it falls 



around -- the same kinds of consequences are 
happening and he is experiencing this gap 
between, you know, we're seeing his ability 
and what he is actually accomplishing and 
what he is able to do. It's extraordinarily 

frustrating. 

It's always more frustrating the 

more cognitive awareness you have of that and 
that, I think, is manifested clearly in the 
report of — that we see parent and teacher 
and self-report of the kinds of anxiety 
symptoms he is experiencing. And talking 
about somatic kind of complaints, headaches, 
stomach aches, the kind of things that don't 
have any medical basis, that are often an 
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indicator that that child is anxious and 
feeling overwhelmed. 

Q Doctor, did you make any 
recommendat ions ? 

A Yes, I did, 

Q Can you discuss those, please? 

A What would you like me to talk 
about? Would you like me to talk about them? 

Q Yes. I could ask you more pointed 
questions. 

A Okay , 

Q I know that there are three or 
four pages of them. 

A Yes . 

Q So I ' 11 try to summarize it a 
little bit. The recommendations in terms of 
his academic programming, what kind of a 
program do you think he needs? What kind of 
a school setting do you think he needs? 

A Right . So in order to address the 
overall kind of issues around his attention 
and his executive functioning, so his 
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organizational skills, working memory, 
etcetera, he needs to be in a setting that ' s 
highly structured, small , low student to 
teacher ratio and with -- addressing all 
aspects of his executive skills. 

So for example, a very organized 
approach to teaching where he is being 
presented with a framework before he actually 
is addressing the material. So there is a 
way for him to make sense of it, a way for 
him to understand it and routines around 
problem solving and really helping him to do 
some planning and goal setting within the 
classroom setting. 

So he needs that kind of 
environment that is structured and small , 
because that allows for more individualized 
attention and makes it easier for a child 
with problems with sustaining and focusing 
his attention to really be able to grasp all 
of the information and instructions he needs 
to be successful, 
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I think secondly , given the extent 
of the learning disabilities that he has that 
he needs a very systematized and specialized 
instruction in those areas, in reading, in 
math, in written expression. And there is 
quite a bit of research to support a daily 
systematized reading instruction, phonics- 
based, that focuses on reading fluency and 
oral reading and also addresses written 
language and written expression and 

organizing that . 

Mathematics would be similar in 

terms of really specialized instructions, 
special teachers who have knowledge and 
experience in working with children with 
Dominique's profile and using special 
techniques of teaching math. And helping him 
to organize for higher level kinds of 
mathematical problems , like word problems , 
which are going to be more difficult for him. 

Q And wi th regard to his execut i ve 
functioning problems, what would need to be 
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done with regard to remediating those? 



A 



That is really in the — what I 



outlined initially. 



Q 



The academic programming part of 



it? 



A 



Yes, the kind of program that is. 



you know, smaller, that is highly structured, 
that really focuses on setting up a framework 
for him, so really increasing organization. 
I'm sure if the information is presented to 
him systematically in smaller more manageable 



chunks , 



particularly when it is 



new 



information, 



that 



there 



IS 



made 



connections are explicitly made between, you 
know, what is he learning today and what he 
was learning last week. 

He is likely to have difficulty 
with integrating information and that ' s what 



we 



see in higher level academic skills. 



That's what's an important part of higher 
academics, like reading comprehension, like 
mathematical reasoning where you are not — 
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where you really need to know what is 
important , what ' s not important , can I see 
the big picture. That's what's going to be 



more 



difficult for him, because of his 



executive functioning weakness in 
organization and working memory like I 
outlined it. 

Q Okay. Dr. James, would a school 
where there would be children with a primary 
diagnosis of emotional disturbance and 
behavior problems be appropriate for 



A No. I would say that would not be 
appropriate for him, because his primary 
issue is one of learning and academics. And, 
you know, the secondary issue or considered 
in tandem would be the attention 
organizational executive issues , not 
emotional or behavioral. I think any kinds 
of emotional kinds of things that he would be 
experiencing are really more internal kinds 

of things. 
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Like I described anxiety and I 
think secondary and come out of frustration 
about his learning. In a classroom for 
children with emotional and behavioral 
disturbance, that's their primary issue. And 
you really see more acting out behaviors as 
opposed to the types of behavior that we see 
and BmtlmtKttKtM behavior is in any -- over 
these areas that I am describing are actually 



quite mild. 



So the primary concern is 



learning, not behavior. 

Q Did you make any recommendations 
with regard to any interventions, medical or 
otherwise, for his ADHD? 

A Yes. I recommended that, I'm just 
going back to — I did recommend that he -- 
that psychopharmaco logical management be 
considered for him through medication such as 
a stimulant to help manage his attention and 
help him have greater focus • 

Q Are you aware whether -- I'm 
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sorry. Are you aware of whether the parent 



has Di 



A Yes , I * m saying I * m aware that I 



believe that he has been started on a 
stimulant. 

Q And, Doctor, what do you think the 
effect would have been on D«HMMpsii if school 
would have started a couple of days ago and 
he had no place to go to school? What do you 
think that would have done to him in terms of 
his emotional status that you were talking 
about, his anxieties, his vulnerabilities? 

A I mean, I think that that would 
have had a detrimental effect on him 
emotionally, behavioral ly, not knowing where 
he was going to be and what kind of setting • 
I mean, for him, especially when you have a 
child with any kind of attention problem and 
some of these executive issues, as I have 
been describing, structured environments are 
much better for them. 

And so to be in a limbo where, you 
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know, there really is no -- there is nothing 
to definitive for him would be detrimental 
and he would be, you know, missing out. 
Everyone else would be going to school and he 
is not. I think for a child of his age that 
has to have a negative impact upon his self- 



esteem. 



MS. WULKAN: I don't have any 



further questions. Thank you. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum. Cross, Mr. Dal ton? 



MR. DALTON: Yes. 



THE WITNESS: I do actually have 
to go. You are aware that at 1:00 I have to 
go to another meeting? 

MR. DALTON: We'll have to 

continue the hearing. I have to have an 
opportunity to cross. 

THE WITNESS: Okay. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: How long are you 
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going to be, Mr. Dal ton? 

THE WITNESS: Can you give me a 
sense of that, please, because that was the 
reason that I was available between 11:00 and 



12:00. 



MR. DALTON: Counsel was aware of 



the time that this witness was available and 
chose to have her direct last until — the 
entire time, thus effectively robbing me of 
the opportunity to cross. 

MS . WULKAN : I'm more than happy . 
If you could just give us an estimate, Mr. 
Dal ton, we'll see if we could work it out. 

MR. DALTON: Well, 15 minutes to 
half an hour. 

HEARING OFFICER BUTLER-TRUESDALE : 

Do you want to talk with your witness to see 
how long she can be available or what, if any 
time, we can call her back? 

MS. WULKAN: Or if she is 

available later on, too. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Urn- hum. 



MS. WULKAN: Dr. James, I'm going 



to pick up the phone and talk to you. 

THE WITNESS: Okay. 

MS. WULKAN: Hi. Mr. Dal ton 

thinks he is going to have 15 to 30 minutes. 

Is it possible that we could do that now or 

would it be better later? You're in a lot of 

trouble, because -- okay. 

What time can I call you back that 
you would be on a break this afternoon? At 
4:00? Okay. We'll call you back. On that 
same niomber, that (301) number or on your 
pager? We'll page you. Okay. Okay. Okay. 
Gotcha. Gotcha. Okay. Thank you very 



much. We'll call you back at 4:00. 
you. Um-hum. Bye, bye. 



Thank 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay, Who is your next witness? 

MR. DALTON: I would like to 
object to the unavailability of the witness. 
I realize -- 
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HEARING OFFICER BUTLER-TRUESDALE : 

And we learned after direct. 

MR. DALTON: Yes, because now it 
will be three hours. My recall of the 
testimony will have been diminished and -- 

MS. WULKAN: I went to this with 
the stricture that we started at 12:00. We 
probably didn't start until about 12:20, by 
the time we got on the phone. We were eating 
lunch, etcetera. And I did my cross 
examination. I said right before hand that 
she was -- needed to be out or finished at 
1:00, before we even started then. 

MR. DALTON: Right. And she went 
right up — 

MS. WULKAN: I would object on — 

MR. DALTON: — to that time on 
her direct not leaving me any time at all . I 
think that is highly prejudicial to my client 
and for me to request 15 to 20 minutes for 
cross is not out of line at all. 

MS. WULKAN: It's not out of line. 
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I agree with you, but what's the problem 
with her doing it at 4:00? 

MR, DALTON: Well, turn the table 
on counsel if she had to wait three hours, it 
would be prejudicial to her client. This is 
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her expert < 



HEARING OFFICER BUTLER-TRUESDALE : 



You know, I understand your motion. I don't 
know what my alternatives are . What 
alternatives are you asking me to consider? 

MR, DALTON: I think my client is 
prejudiced. I don' t know that there is 
anything you can do that -- to eradicate the 
prejudice, other than striking the testimony. 

MS , WULKAN : Mr . Dal ton doesn ' t 
have an opportunity to cross examine, we can 
argue about this for the next 15 minutes and 
get ourselves into a position where we won't 
even be ready to cross examine at 4:00. This 
is basically a couple of hour delay between 
her direct and her cross. I don't think that 
there is much prejudice involved. 
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MR. DALTON: The last time I 

checked 1:00 to 4:00 was three hours not a 
couple of hours, 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, what I can do is if we are all 
amenable to that, I can give counsel the 
opportunity. We can stop at 3:00 and give 
counsel the opportunity to listen to the 
testimony over again, just immediately before 
the cross, but we would then lose an hour, 
because I would be giving him from 3:00 to 



4:00 to -- 



MR, DALTON: I just need to put 



the Hearing Officer on notice that if this 
goes over today, I am not available the rest 
of this week. It will have to be sometime 
next week. I can't help my schedule, but my 
schedule is completely blocked for this week. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, let me ask you this. How many other 
witnesses do you have? 
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MS. WULKAN: Two Other witnesses. 
Someone from Katherine Thomas and the 



parent . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: If we — 

HEARING OFFICER BUTLER-TRUESDALE: 

Are we able to — I'm wondering if we are 
able to get through those two witnesses 

before 3:00? 

MS. WULKAN: Sure. 

HEARING OFFICER BUTLER-TRUESDALE : 

So that Mr. Dalton has the opportunity to 
listen to the direct. 

MS. WULKAN: I will try. If 
that's what Mr. Dalton needs to do, if he 
didn't take good enough notes, then he needs 
to listen to it again, then we'll be happy to 
have him listen to it again if he can't hold 
it for the next three hours. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. All right. 
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MS. WULKAN: I'm happy to do that. 

HEARING OFFICER BUTLER-TRUESDALE : 

All right. Let's try that. 

MS. WULKAN: I'll try. I don't 
know whether I'll do that, but I'll see how 
long his cross examination is and my direct 
examination is not that long. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: I'm assuming he is 



not cross examining Katherine Thomas, since 
he stipulated that Katerine Thomas could 
provide educational benefits, I'm assuming he 
is not going to cross examine there. So that 
witness should be relatively short. 

HEARING OFFICER BUTLER-TRUESDALE : 

And I think I can facilitate us reaching 
that goal if we don't take the 1:15 and the 
3:15 or 2:15 break. If we don't take those 
breaks. But I am going to have to stop to go 
get my glasses. I can barely read this. And 
I was really too vain to do this. 
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MR. DALTON: I need a two minute 



break . 



HEARING OFFICER BUTLER-TRUESDALE : 



You need a break anyway. Okay. So let me 
go get my glasses. I'll come back in and 
we'll start over. Okay. All right. 



(Whereupon, off the record for a 



recess . ) 



MS. WULKAN: Okay. So we're 



calling Debbie Lourie from Katherine Thomas. 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



MS. WULKAN: Telephone number 



(301) 738-9691 and, apparently, it's 
extension 100, 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And ask the front 



desk to get them for you. 

OPERATOR: Thank you for calling 
The Treatment and Learning Centers, the 
Katherine Thomas School and the Early — 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1 323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 vw»w.nealigross.co(n 



Caa 



e1:06-cv-01821 Document 14-12 Filed 07/25/2007 Page 40 of 40 

240 



4 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



MS. WULKAN: 100. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, I hit zero for the receptionist. 



OPERATOR: One moment, please. 



OPERATOR: Katherine Thomas 
School . How may I help you? 

HEARING OFFICER BUTLER-TRUESDALE : 

Yes. Good afternoon. Could I get extension 
100? 

OPERATOR : Okay . 

MS. WULKAN: I think we're just 
going to ask for Debbie Lourie. 

HEARING OFFICER BUTLER-TRUESDALE : 

Oh, Debbie Lourie. 

OPERATOR : Yes . 



OPERATOR: Front desk. May I help 



you? 



HEARING OFFICER BUTLER-TRUESDALE 



Yes, I'm trying to reach Debbie Lourie. 



OPERATOR: Okay. One moment. 



please. 



MS. WULKAN: Do they still have a 
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program where they train students on their 



own phones? 



MR. DALTON: Yes. 



MS. LOURIE: Hello. This is 



Debbie . 



HEARING OFFICER BUTLER-TRUESDALE : 



Hi. Ms. Lourie? 



MS. LOURIE: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 

This is Tonya Butler-Truesdale and I am the 

Hearing Officer in the case for Dominique 

Hawkins . Are you ready to participate in the 

hearing? 

MS. LOURIE: Absolutely. 

HEARING OFFICER BUTLER-TRUESDALE : 

Great. I'm going to swear you in and then 
you're going to spell your full name for the 
record and then Ms. Wulkan will ask you a 
couple questions. Okay? 

MS. LOURIE: Okay. Thank you. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Would you raise your right hand, 
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please? 



MS. LOURIE: Okay. 



Whereupon, 



DEBORAH LOURIE 



a witness, was called by Counsel for the 
Petitioner, and having been first duly sworn, 
was examined and testified as follows: 

HEARING OFFICER BUTLER-TRUESDALE : 
And I'm assuming you're in an isolated room, 

right? 

THE WITNESS: I am. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. And would you spell your full name 
for the record, please? 

THE WITNESS: Deborah, D-E-B-0-R- 
A-H. Last name is Lourie, L-0-U-R-I-E. 

HEARING OFFICER BUTLER-TRUESDALE : 

Your witness. 

MS. WULKAN: I'm going to refer 

the Hearing Officer. If you'll just hang on 
one second, Ms. Lourie. 

THE WITNESS: Of course. 
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MS. WULKAN: I'm going to refer 
the Hearing Officer to the -- I believe it's 
the letter of acceptance to Dr. Piegler, sent 
to Dr. Piegler, it was cc'ed to Mr. Dalton on 
August 1, 2006. That's P-5. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. WULKAN: And then the 



Katherine Thomas program information we have 
submitted at P-14 and the acceptance letter 
to Katherine Thomas is P — from Katherine 
Thomas is P-15. I believe those are the 
appropriate documents. 



HEARING OFFICER BUTLER-TRUESDALE : 



5, 14, 15? 



MS. WULKAN: Correct. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: Okay. Thank you. 



Thank you. 



DIRECT EXAMINATION 
BY MS. WULKAN: 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202) 2344433 WASHINGTON, O.C. 20005-3701 www.nealfgross.(X)(n 



Cd^e 1 :06-cv-01 821 Document 1 4-1 3 Filed 07/25/2007 Page 4 of 40 



2 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



IE 



19 



2C 



21 



22 



244 



Q Sorry, Ms . Lourie . 

A No problem. 

Q You * re not going to let it offend 
you. Ms. Lourie, what is your occupation? 

A I am the admissions coordinator at 
the Katherine Thomas School . 

Q And what is your background? 

A I'm a social worker. I was -- I 
have been a social worker for 13 years and 
worked with kids in a variety of capacities 
for — in schools for learning and language- 
based disabilities, emotional disabilities, a 
variety of different things. 

Q And how long have you been 
employed by Katherine Thomas? 

A Almost two and a half years. 

Q Um-hum, And can you describe what 
your position as director of admissions? 
What do you do as director of admissions for 
Katherine Thomas? 

A Of course. Basically, my 
responsibilities include I review records for 
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all the students coming in to determine 
whether a student is appropriate for our 
school. So I'm reviewing to make sure that 
students have learning and language -based 
disabilities that are moderate to severe, 
that they are not coded as emotionally 
disabled and they are not coded as mentally 



retarded. 



I review the records for clinical 



information, as well as any of the learning 
and language-based disabilities and once I do 
that, I set them up for a visit to the 



school . 



Q Okay. And did you do that in 



< * 



• case? 



A Yes, I did, 

Q Okay, And what information did 
you receive and review with regard to 



A Sure, I reviewed a 

neuropsychological evaluation from March of 
2006, a speech and language report from '05, 
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an lEP from ' 05 and an OT assessment from 



'05. 



Q Okay. And based on that review of 



those records, did you decide to give 

an admissions interview? 

A Yes, absolutely. He had a lot of 
the qualities that would make him a good 
candidate for our school. You know, clearly, 
he has difficulty with reading, executive 
functioning, things such as that , so we did 
set up a visit for July 24^^ and July 25^^ of 
the summer . 

Q And during the summer , do you have 
an extended school year program going on? 

A We do . It's called the Learning 
Enrichment Program. We have our students 
that are funded, typically, have their ESY 
here, but it's also a camp for outside 
students, so they do academics in the morning 
and we can assess them during that time 
period. 

Q Okay. And so when DfliiMBMA came 
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in, did you meet with D( 

A I did. I met with Dmi^Hltmm and 
his mother. I greet — you know, I typically 
greet the kids and bring them into their 
classrooms, show them around so that they 
feel comfortable in the school, and then 
check in through various parts of the day. 

Q Um-hum. Okay. Now, I want to go 
back to a little bit of a description of 
Katherine Thomas. What sort of program would 
he be going in? Is there a lower school, 
middle school, upper school? What — he is 
going into eight grade. 

A He is in eighth grade. He is in 
the middle school program. 

Q Okay . 

A To sort of tell you a typical day 
in the middle school, you know, we follow the 
typical, the Maryland State Voluntary 
Curriculum. We have English language, arts, 
math, science, technology. 

Throughout the day we do mix in a 
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lot of different things, because all of our 
kids have those moderate to severe learning 
and language-based disabilities, so once a 
week they get pragmatics. Some students this 
semester will be getting technology, that * s 
where D4HiMfepib would be, and then reading 
for a whole semester as a class. 

The technology works on different 
programs for reading and software , He gets 
PE, social studies and also a class on study 
skills specifically, which will really help 
him because of his executive functioning 
difficulties and organizational difficulties. 

Q And — 

A They also get arts, music, drama 
mixed in their day. So they get also the 
arts component of the school, which I think 
since I reviewed the lEP from SAIL, you know, 
arts is also something that he excels in. 

Q Okay, What are the size of the 
classrooms, the classes that he would be in? 

A Absolutely. The small classes are 
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really good for Dmmmit^am. He is in a 

classroom of 10 with a teacher and teacher 
assistant, but on top of that we have all of 
our related service staff on-site. 

So we have six full-time speech 
and language pathologists and two part-time, 
four occupational, full-time occupational 
therapists and two part-time. And we also 
have social workers, three of those, and 
part-time counselors. So sometimes you can 
have even more in a class, because they 
integrate in and out of the class. 

They do pull-out and they 
integrate in. So at a minimum you're going 
to have 10 students with a teacher and 
teacher assistant, but it can also be much 
higher than that in a classroom. 

Q Can you explain what you mean by 
the related service staff integrate into the 
classroom? 

A Absolutely. It varies for every 
single student. We individualize. We follow 
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the current lEP definitely for the first 45 
to — you know, 45 days just to assess where 
students are at. 

But when we talk about integrating 
in, it can vary. If a child needs something, 
let's say it's a pragmatics issue, they may 
pull out and do that in a small group, a diad 
or a triad, and then they may practice that 
skill inside of a class or at lunchtime , It 
sort of depends on the varying needs. 

If it's OT, a fine motor skill 
issue, instead of pulling them to our 
occupational therapy rooms, they will go into 
the classroom and help them during a writing 
exercise or a typing exercise to help them 
fine tune those skills in an area that will 
be useful for them. 
Q Okay . 

A Does that answer? 

Q Yes, it does. Are teachers 
certified in special education, qualified? 

A Yes. They are either certified in 
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special education or they are working their 



* t 



provisional license, so they have either /or. 

Q And are they all specialists in 
either speech and language impairment or 
learning disabilities? 

A Well, the teachers are getting 
certified in special education. 
Q Right . 

A So they should all know the area 
of special education, but the speech and 
language pathologist would be for the speech 
and language or the occupational therapist 
for the occupational therapy, etcetera, 

Q You said that you have reviewed 
lEP and these evaluations , Are 
demonstrated deficits in speech 
and language impairment , learning 
disabilities, attention issues and executive 
functioning issues, are they consistent with 
the other kids that would be in his class? 

A Absolutely, You know, in our 
school, it's a small school environment and I 
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don* t want to repeat myself too much, but 
it's moderate to severe learning and 
language-based difficulties, so they can be 
varying, but many of them have very similar 
difficulties that DMhhmph has that is the 
strength of our programs. 

So, you know, as I said, for 
attention and executive functioning, you 
know, we have classes sort of organized to 
help deal with that at the end of the day and 
for poor auditory attention, having a small 
class ratio so that he can focus more. 

And I think that's really 
important for him, and just teaching a very 
hands-on multi -sensory approach because he is 
a kid that has strength in some visual - 
perception skills , If he doesn ' t get taught 
in, you know, a multi -sensory way or it ' s 
hands-on audi tory vi sual , all di f f erent 
types, he could lose pieces of information, 
so we definitely -- a lot of our kids have 
those difficulties. 
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Q Can your school implement 
school time special education lEP 
that he has currently there, that he 
currently has now? 

A Yes, he can, 
Q Okay . 

A I mean, we can, I should say, 
Q Yes . And can you describe what 
your or the teachers * impressions were of 

when he came on for that visit? 
A Absolutely. Well, when I met with 
him and he came in and I -- I think when he 
came in the door, he appeared very shy and 
somewhat reserved. We felt that when he 
entered the program, he seemed really eager 
to be in the classroom, to learn and try to , 
you know , ad j us t to the rout ine in the 
classrooms and interacting, 

I think just the things that we 

noted, you know, he requires help with some 

social cues , verbal and nonverbal languages , 

I think that, you know, because of his 
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language-based disability, he has 



some 



difficulty following some of the social 
interactions, so we felt like this was, you 
know, a good place because people could help 
him with sort of directing him with that. 

So those are some of the basics, I 
think, of what we saw when he came here and 
he also was benefitting from that very multi- 
sensory approach. 



Q 



And did he have any problems with 



any of the other students or did he seem to 
fit into the population emotionally in that 



way? 



A 



He seemed to fit into the 



population very well. You know, a couple of 
other things, he has difficulty sort of 
staying on task, so sort of helping him with 
that. I think that what people probably 
recognized is he visually looks around to 



figure out what the social cue 



s are m - 



think because he misses some of the nuances 



of things. 
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So I think at our school we have a 
population, I would say, the best way for me 
to describe it is slightly -- a little -- 
slightly naive, a little behind maybe and a 
very gentle group. And so I think, you know, 
it*s good for him because he has social peers 
that I think will be able to work with him, 
because one of the things -- and I apologize. 

We did get a teacher evaluation 
form, I apologize • I think you had asked 
what forms I had gotten, but part of our 
admissions process is the teacher evaluation 



form. 



Q Um-hum. 



• A And one of the things they said — 
Q From SAIL? 

A -- was an idea that he gets very 
sensitive . He sort of stands out and he 
doesn't quite know what to do in social 
situations, and so this is good for him 
because he has peers that he can interact 
with and he won't get targeted or -- 
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Q When you say that you got a 
teacher evaluation form that said that he 
stands out, doesn't know what to do, was that 
from SAIL? 

A Yes. 

Q Okay. And based on his interview 
and your observation of him over the time 
that he was visiting and your review of the 
records, was DtmtK^fgtt admitted to your 



program? 



Yes, he was. 



Q And you sent a letter of 



acceptance? 



A Yes, we did. 



Okay. 



MS. WULKAN: I would refer you to 



that for the record. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-h\am . 



BY MS. WULKAN: 



Q And did DOHHQB actually — has 
actually started at Katherine 
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Thomas? 



A He did, he started. He has been 



th 



here since the 20 , since Monday. 

Q Okay, And can you tell us over 
the, approximately, two days that he has been 
there what, if anything, you or the teachers 
have noticed with regard to his adjustment to 
the program? 

A I think that they think -- you 
know, as I was saying, I think he fits in 
very well . I think they had noted some 
attentional issues , trying to keep him sort 
of focused and redirected and on task. 

And I think that picking up again, 
I mean, not to keep repeating, but some of 
the social awareness, trying to sort of 
navigate the social awareness system, picking 
up on verbal and nonverbal , sort of needs 
some help within those areas, but seems to be 
doing really well within the academic portion 
of the program, understanding the work and 
following along, 
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Q Now, DIHiMBipHriHI / most of his 
academic grade levels tested out somewhere 
between the -- around the second, third grade 
level, maybe slightly up to the fourth grade 
level in math. 

Is that sort of commensurate with 
the other students in your program? 

A Yes. He is grouped accordingly to 
where his levels are. I mean, we have kids 
with varying levels , but we definitely have 
kids on levels where he's at. 

Q Okay . And do you feel that you 
can meet his educational needs? You said 
that you read the neuropsychological , 
correct. Dr. James * neuropsychological? 

A Yes . 

Q And do you believe that you can 
meet his educational needs that are outlined 
in the neuropsychological? 

A I real ly do , I think for various 
reasons . You know, he needs daily reading 
and we can provide that. We have two reading 
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specialists on staff, you know, staff trained 
in Orton-Gillingham and Wilsons, some of the 
sort of recommendations that she put on books 



on tape. 



We have a lot of those 



accommodations, AlphaSmart and neighbor kids 
have those. We have them at the school, just 
the small, individualized attention again. 
So if he needs, you know, stuff like exams 
read to him orally, those are some of the 
recommendations, those are things that we can 
do for him. So I definitely think so and, 
again, a hands-on approach is what he needs. 

Q So do you -- 

A A multi-sensory hands-on approach. 

Q Do you think that DWKtKtKjKKk could 
benefit from -- can benefit from a placement 
at Katherine Thomas? 

A Absolutely. I think it's an ideal 
spot for him. 

Q Okay . 

MS . WULKAN : I have nothing 
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further . 



HEARING OFFICER BUTLER-TRUESDALE 



Cross, Mr. Dalton? 



MR. 



DALTON : 



(No 



audible 



response) . 



HEARING OFFICER BUTLER-TRUESDALE : 



Thank you so much for your time, Ms. Lourie 



THE WITNESS: Oh. 



HEARING OFFICER BUTLER-TRUESDALE : 



We appreciate it. 



THE WITNESS: Thank you so much. 



MS. WULKAN: Thanks. 



THE WITNESS: Take care. 



MS. WULKAN: Bye-bye. 



THE WITNESS: Bye. 



HEARING OFFICER BUTLER-TRUESDALE : 



Who is your next witness? 



MS. WULKAN: Ms. Hawkins 



HEARING OFFICER BUTLER-TRUESDALE : 



Would you raise your right hand, Ms 



Hawkins? 



Whereupon, 



(202) 2344433 
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MICHELLE HAWKINS 
was called as a witness by Counsel for the 
Petitioner, and having been first duly sworn, 
assumed the witness stand and was examined 
and testified as follows: 



HEARING OFFICER BUTLER- TRUESDALE 



Okay. Thank you. 



MS . WULKAN : 



this up for the board. 



One second to get 



HEARING OFFICER BUTLER - TRUE SDALE : 



Um-hum. 



MS. WULKAN: Okay. These are the 



documents that you are doing. 



HEARING OFFICER BUTLER-TRUESDALE : 



No problem. 



MS. WULKAN: Okay. I just wanted 
to see whether there was any particular 



documents that I had on lEP. 



We have , 



obviously, referred to the lEP at P-12, which 
is March 15, 2006 lEP. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



(202)234-4433 
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MS . WULKAN : 



And the lEP cover 



page that we did submit for March 21, 2005. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. That was 12? 



MS . WULKAN : 



That's 12, P-12 and 



P-13. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And then I may ask 



about some correspondence and other things, 



but that ' s 



those are primarily the 



documents . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



DIRECT EXAMINATION 



BY MS. WULKAN: 



Q 



Now, can you state your name for 



the record and spell your first name? 



A 



Q 



Michelle Hawkins, M-I-C-H-E-L-L-E. 



Okay. 



And how do you know 



A 



(202) 234-4433 



xs my son. 
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Q He is your son . And can you j ust 

describe a little bit about your family, who 
is in your family besides DMHHHUIK? 

A I also have an 11 year-old son who 

has autism, 

Q His name is? 

A Deon (phonetic ) Hawkins . 

Q Okay. And are you -- can you give 
us an educational history of DmhhMIPB like 
when he first started in school? When did he 
first go to school? Where did he first go 
first go to school? 

A Well, let me see. The first 
school he went to was Cook, John Cook. 

Q That's a D.C. public school? 

A D.C. public school , yes . 

Q Um-hum . 

A And -- 

Q And how long did he go there, for 
what year? 

A One year, kindergarten. 

Q Kindergarten? Okay, And after 
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that, what happened? 

A Then I put him in a Edison 

Friendship Charter School . 

Q Um-hum , 

A But that school, the setting was 
too large and, at that time, I did not know 
that he had a disability. 

Q Um-hum. 

A And he wasn ' t learning anything . 



Q And this was in the first grade. 



right? 



Yes. 



Q Okay. So how long did you leave 

him at Edison Charter? 

A I guess from September to March. 

Q Okay . 

A And then in April he started SAIL. 

Q Okay. So you moved him from 
Edison straight to SAIL. And has he gone 
anyplace else, but SAIL, since that time, 
since the first grade? 

A No, he hasn't. 
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Q Okay, Until now. 

A Right . 

Q Until two days ago. 

A Yeah . 

Q And why did you choose to place 
him at SAIL in the first grade? 

A SAIL had multi-sensory styles for 
his learning, had small classrooms. It was 
arts-based and the psychologist that tested 
him came to the school and observed him and 
he thought it was a good placement. 

Q And this was -- where was he 
evaluated when he was in first grade? 

A Georgetown. 

Q And they recommended a program for 
students with learning disabilities at that 



time? 



A Let me see . I'm trying to 



remember if he was diagnosed with a learning 
disability. Yes . 

Q Okay. Now, when he entered SAIL 
in the first grade, did there come a tim.e 
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when D.C. public schools or not D.C. public - 



- sorry. 



MS. WULKAN: Strike that. 



BY MS. WULKAN: 

Q Did there come a time -- sorry. 
That's another fabulous thing sentence, 
really good. All right. 

Did there come a time when SAIL 
identified him as a student with a 
disability? Did they give him an lEP? 

A Yes . 

Q And was that pretty much right 
after, in the second grade? 

A Right , yes . 

Q Okay. Right after he had been 
there a little bit? 



A Yes. 

Q So did SAIL evaluate him at that 
time or did you have independent evaluations 
upon which they based their recommendation 
that he have an lEP? 

A It was independent evaluation. 
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Q Okay. So then they had an lEP 
and, as far as you know, did he have an lEP 
every year from the end, the beginning of 
second grade all the way through seventh 



grade? 



A Yes. 



Q He did? 



A Um-hiom . 



Q And to your knowledge, did he have 
the same level of services, what we call a 
full-time special ed lEP, i.e., all of his 
classes were in special ed? Was that lEP the 
same from second grade all the way to seventh 
grade? I don't mean the same goals and 
objectives. I just mean the same level of 
services. Was he always getting a full-time 
special ed lEP at SAIL? 

A Yes , yes . 

Q Okay. And what were DflMHHB 

grades like at SAIL? 

A They didn't give letter grades. 
They gave progressing, needs help, mastered, 
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so he was usually progressing. 

Q So he was usually progressing? 
A Or making progress . 

HEARING OFFICER BUTLER-TRUESDALE : 
Can you repeat for me again? What were the 
three categories, progressing? 

THE WITNESS: He needs help. 
HEARING OFFICER BUTLER-TRUESDALE : 
Needs help. Progressing? 

THE WITNESS: Progressing. 



HEARING OFFICER BUTLER-TRUESDALE : 



Mastered? 



THE WITNESS: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Go ahead. 



MS. WULKAN: Okay. 



BY MS. WULKAN: 



Q And most of his grades or up until 
the — did there come a time when they 
started giving him letter grades? 

A Yes, that was last year, middle 

school . 
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Q 



Last year, so that would be 



seventh grade? 



A 



Q 



Yes . 



Okay. Now, did there come a time 



when 



■ * 



retaining D( 



A 



retained. 



No, 



there was talk about 



in grade six? 
requested that he be 



Q 



You requested? You requested to 



SAIL that he be retained in grade six? And 
why did you do that? 



A 



Because I didn't feel he was ready 



to move to the seventh grade. 



In terms of what, lack of academic 



progress, emotionally, what? 



Q 



Academic progress. 

And would he have moved from a 



different SAIL School, from the lower school 
to the junior high school or something at 



that time? 



I s t ha t when he wou 1 d have 



logically moved? 



A 



Yes . 
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Q At the end of the sixth grade 



year? 



A Yes. 



Q And so he stayed in the lower 
school for an extra sixth grade, correct? 

A Yes. 

Q So he was there first, second, 
third, fourth, fifth, sixth, sixth? 
A Yes . 
Q So for seven years then? 

A Yes. 

Q Well, eight years, because then he 

was there for seventh grade as well. 

A Right . 

Q So he was there for a total of 

eight years, right? 

A Yes. 

Q Okay. Now, can you describe the-- 
when they moved him to the — is it junior 
high school, is that what they're calling it, 
or is it a middle school? 

A Middle, middle. 
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Q 



Upper school program? 



What do 



they call that, the sixth grade? 



A 



Q 



A 



Q 



Middle. 



Seventh grade? 



Middle. 



Middle school. Okay. So did they 



move him to a different building when he 
moved into the seventh grade? 



A 



building. 



Q 



Yes, they moved to a different 



Okay. And can you describe the 



physical setting at SAIL in the new building 

that he moved into in September of *05? 



A 



It was open space. The classrooms 



were very small. In one of his classrooms, 
the teacher had used sheets to muffle the 
sounds and the activity that was going on, 
because they were under the steps. 



Q 



Was it a school building, an 



office building? What was it? 



A 



Q 



No, it was an office building 



Okay. 



How many rooms did they 
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have in this office building for how many 
grades or how many, approximately, children? 

A I'm not sure. 

Q Did they have more than one 
classroom? 

A Yes . 

Q Or one big classroom divided up? 

A More than one classroom. 

Q Was DAfliBriipHMi classroom one 
classroom divided up into differences spaces 



or -- 



A Yes, some petitions were used to 



divide the classrooms. 

Q Would the petitions go all the way 

to the ceiling? 



* ■ * 



A No, they were short petitions. 
Q And how many students were in his 
classes at SAIL? 

A 14 to 16. 

Q Okay. Was there more than one 

teacher in the class? 

A Not all of them. 
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Q All right. Sometimes yes. 



sometimes no? 



A Yes. 



Q Okay. Would there be a teacher 
and an aide if there was an extra personnel 
there? 



A Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 
I missed out on that. So he was changing 
classes once he got to the middle school? 

THE WITNESS: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. And you said 14 to 16 students and 
not all the classes had a teacher's aide. Is 
that — am I repeating? Am I getting that 



right? 



MS. WULKAN: That's correct. 



That's exactly right. 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay. Go ahead. 

BY MS. WULKAN: 

Q Now, let me go backwards a little 
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bit. Did you attend all of the lEP meetings 
for DmmmmafgB every single year in those 
eight years that he went to SAIL? Did you 
attend every lEP meeting? 

A Yes, I did. 

Q Was there ever a time that you 
attended — that you didn't attend an lEP 
meeting? 

A No. 

Q And who would participate in those 
lEP meetings at SAIL? 

A The teacher, the occupational 
therapist, the speech therapist, special ed 
coordinator. 

Q Okay. Was there ever anyone from 
D.C. Public Schools -- 



A No. 

Q --at those meetings? 
A No. 

Q Not from the first grade all the 
way to the eighth grade? 

A No one from D.C. Public Schools 
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participated. 

Q Okay , Did you ever have any 

contact with anyone from D,C, Public Schools? 

A No. 

Q Now, did -- what was the -- going 
back to this seventh grade year, the '05/06 
year , what was the atmosphere like in the 
classrooms? Did you observe D4nHHBHl in the 
classrooms? 

A Yes. It was disruptive. There 
was a lot of noise. Some of the teachers 
were not able to handle the children, their 
behaviors . 

Q And how all - - how wa s D( 
responding to that? Was he saying anything 
about going to school? Was he -- 

A Yes, sometimes he wanted to stay 
home , He told me he hated the school . The 
children teased him. He wasn't learning 
anything . 

Q Was that something he was saying 
or something you were saying? 
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A That's something he said. 

Q Okay, And when did he start 
saying these things and start having anxiety 
about going to school and saying that he 
wasn't learning anything and whatever else? 

A This was when he started middle 
school , 

Q It wasn't until he started this 
new school, right, the new building, not new 
school, new building, right? 

A Yes. 

Q Okay. And prior to the time of 
this ' 05/06 school year that we ' re now 
talking about, prior to the time, did you 
ever discuss with the lEP teams that you met 
with, the lEP teams that you met with at 
SAIL, did you ever discuss that you didn't 
think SAIL was an appropriate school for 
Dominique or that you were dissatisfied with 
SAIL in any way? 

A Yes. This was after we had the 
lEP meeting. 
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Q I'm talking about prior to this 
school year, before 2005. 
A Oh, before. 
Q Before he went to the middle 

school . 

A Um-h\im . 

Q I'm not talking about this year at 
all. I'm talking about before 2005. Any of 
the first seven years, did you ever discuss 
with the lEP team people that you didn't like 
SAIL or you thought it was inappropriate or 
anything else? 

A No. 

Q Did they ever say to you at any of 
these lEP meetings, I'm not talking about 
this year again, I'm talking about the seven 
years prior, did they ever say to you that 
they didn't think he was a good fit or that 
he should be -- shouldn't be at SAIL? 



A No. 

Q Did they ever -- did anyone ever 
discuss with you that DflMBMps had a full- 
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time special ed lEP and that other children 
may not have had full-time special ed lEPs? 
Did anyone ever say anything to you about 



that? 



A No. 



Q Did you know that there were 
children at SAIL that didn't have full-time 

special ed lEPs? 

A No, I didn't. 

Q When did you become aware that 
there were children at SAIL that didn't have 
full-time special ed lEPs? 

A It was at the — not August 8 , 
there was a meeting we had before, 

Q August l^*", the resolution meeting? 

A Yes , yes . 

Q On August l^^ And that was the 
first — how did you become aware on August 
1, 2006 that there were children without 
lEPs, without full-time special ed lEPs at 



SAIL? 



A You asked Ms. Umansky and she told 



NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealigross.com 



Ca 



se 1 :06-cv-01 821 Document 1 4-1 3 Filed 07/25/2007 Page 39 of 40 



279 



4 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



you. 



Q But that was the first time you 



ever knew that, right? 



A Yes. 



Q Now, did there come a time in 
•05/06 when you went to an lEP meeting 
regarding DaalHMBi? A regular lEP meeting. 

A Yes, um-hum. 

Q Was that — when was that? In 

around March? 

A March, I think, it was. 

Q March of '06. And that was the 



one 



that created this lEP, which is in 



evidence at P-12. I'm just going to show you 
the cover sheet to that and see if this is 
the lEP meeting notes. This is 3/15/06. 
Okay. 

A Um-hum. 

Q And then there were some meeting 

notes about what was going on at this. 

HEARING OFFICER BUTLER-TRUESDALE : 

And you said that's P-12? 
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MS. WULKAN: That's P-12. 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: Those are the meeting 



notes and then you see that she signed in an 
and it was 3/15/06. It was the lEP meeting. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



Q 



BY MS. WULKAN: 



Now, looking at these notes, there 



were some introductory things and then who is 



Katie that spoke? 



A 



That ' s the speech and language 



pathologist. 



Q 



that "D( 



And she indicated in these notes 



decoding has improved as 



we 



11 as his overall comprehension when in a 



small group setting. In class his attention 
still seems to be an issue and they talked 



about comprehension fluency. 



It was 



recommended to continue with speech and 
language service for 60 minutes a week in a 
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small group consult setting." 



Did you agree with that? With her 



observations about that? 



A Not at home. 



Q Not at home? You didn't agree 

with what? 

A His progress. 

Q That he had made progress? 

A Yes. 

Q Yes. Okay. And then it says that 
he improved greatly in OT and that he should 
continue with his OT, pretty much the same 
thing in the notes, right? 

A Yes . 

Q And did you agree with that, that 

he had improved greatly in OT? 

A His handwriting had improved. 

Q Um-hum. And then there was Ms. 
Umansky and Mr. — Ms. Tayback (phonetic)? 

A His handwriting had improved, but 
he still was not able to write in cursive. 

Q Okay. And then they talked about 
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when he was focused, he was progressing in 
language arts and continued to work on 
editing sentence structure and punctuation 
and decoding and the team agreed with the 
goals and that he would continue to work on 
organizational goals, etcetera. That's 
pretty much the substance of this, of this 
lEP, is that they were talking about his 
essentially making some progress and that he 
continued to work on his goals. 

So what was your understanding of 
what SAIL'S position was, at this time, about 
whether or not DIBii«BP» was either 
benefitting from the program or should 
continue in the program? 

A He should continue the program. 
Q Okay. Then mom says here, you 
started saying that you had some concerns. 
You said you were concerned about the open 
space in the building, requested that his 
classes not be in open space, over spring 
break the ceilings are being added, so open 
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space won't be an issue after that they said. 

And then you said something about 
him being Type 1 Doe (phonetic) in classes, 
etcetera. Now, faith was discussed in order 



to show -- ensure faith. 



requxres 



transportation, level 4 accomodations for 



state district testing. 



32 



hours of 



specialized instruction, full-time special ed 
lEP and ES we'll obviously discuss. 

Now, so is it your understanding 
from this lEP meeting that they were -- was 
anybody at SAIL telling you that it was an 
inappropriate placement for him? 



A 



Q 



Not during the lEP meeting. 
Um-hum. And you expressed some 



concerns at that lEP meeting, but you 
basically signed off on the lEP. Is that 



right? 



A 



Q 



Yes. 



And had you other than talking 



about the open space that you talked about 
and the other problems that you talked about 
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at the lEP meeting that are in the notes, had 
you expressed to anyone at SAIL that you 
thought that the setting -- that you didn't 
think the program -- that he was progressing 
enough or that you didn't think the program 
was appropriate? 



A Not during the lEP meeting. 
Q Not during the lEP meeting. Did 
there come a time when you did express that 



to SAIL later on? 



A 



Yes, it was later, because he was 



complaining, you know, about being disruptive 
and he hated going to school and he wasn't 
learning anything and some days he wanted to 



stay home. 



Q 



Um-hum . 



A So then I became concerned and 
started looking at other placements. 



Q 



Okay. And what, if anything, did 



you communicate to SAIL about that? 

A I talked with Ms. Umansky about 



teacher evaluations. 
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Q Teacher evaluations or observation 



forms? 



A Yes. 



Q Um-hum 



A It was for his testing at 
Children's, Chelsea and Katherine Thomas. 

Q Um-hum. And there were some forms 
that SAIL needed to fill out? 

A Yes. 

Q And so you gave them to Ms. 

Umansky? 

A Yes. 

Q Um-hum. And did Ms. Umansky ask 

you anything, at that time, about why you 
were looking for another placement or whether 
you should be looking for another placement 
or anything? Did any discussion take place 



then? 



A Well, she felt that I should be 



looking for another placement, because he was 
having a lot of difficulty. 

Q Did she talk about what difficulty 
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that was? 



A 



Behavior, that it just wasn't 



appropriate. 



Q 



Okay. Did she say we don't think 



that SAIL is appropriate, at this time? 



A 



Q 



A 



Q 



No. 



She didn't say that? 



No. 



She didn't say that. 



But she 



agreed to fill out these observation forms. 
Now, did you ever — why did she agree to 
fill out the observation forms? 



A 



Q 



Um-hum . 



And about when? It was after the 



lEP meeting, about when did you, do you know 
what month you may have given these forms to 



Ms . Umansky? 



Q 



Um, April, May, maybe June. 

So somewhere between April and 



June of '06, just a few months ago, right? 



Yes. 



Q 



Okay. And prior to that time, I 
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know I have asked you this question again, 
but just to be 100 percent clear, prior to 
that time, did you have any discussions with 
anyone at SAIL, any lawyers for SAIL, any 
administrators at SAIL, any teachers at SAIL, 
any specialists at SAIL that you thought that 



SAIL was inappropriate for Dominique? 



A 



Yes, I did. 

And who did you have those 



conversations with? 



A 



His English teacher, Ms , Tayback, 



his speech and language pathologist. 



Q 



And when did you have those 



conversations with them? 



A It was between April and when I 
started getting the evaluations when I went 
to the PTA meeting and was talking to the 
teachers and they were talking about the 



difficulties he was having. 



Q 



Okay. So prior to to that period, 



March, there was the lEP meeting and then all 
of the observations occurred between April 
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and June. Prior to March or April of "06, 
you didn't talk to anybody at the school 
about the fact that you thought it was 
inappropriate and they never said to you, 
conversely, they never said to you that they 
thought it was inappropriate? 

A No. 

Q Now, you started to look — what 
was the -- do you know whether DvHiaHiqBB was 
getting individualized instruction at SAIL? 

A He might have been getting some. 

Q Okay. Was that an exception or 
was that the rule or do you know? Do you 



know? 



A I'm not sure. 



Q Okay. Did you feel — do you feel 
that D^HBHIBP has made adequate progress 
based on the lEP that he has? 

A No . No , he hasn ' t . 

Q And what would you say or to what 
do you attribute his lack of progress? 

A I think the expertise of the 
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teachers not being able to accomodate his 
multiple disability. 

Q Okay , 

A Expert level of the teachers. 

Q Um-hum. Now, did there come a 
time when you attended a resolution meeting 



at SAIL? 



The first one? 



Q That meeting that we had — the 
one. The first one. 
A Okay . 



St 



The August 1 meeting 



I *m sorry. 



Sorry. That's the resolution 



meeting. 



Yes. 



Q Did you know before you went to -- 

when you -- who did you think was going to be 

at that meeting? I'm having a hard time. 

A SAIL and me and my attorney, 

Q Okay. And when you came into the 

meeting that was as a result of our due 
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process hearing request, was there anybody 
else physically present at the meeting 
besides the SAIL people and you and me? 

A No, 

Q Was there anybody else 
participating by telephone? 

A Yes, Dr. Piegler. 

Q Okay. And did you know who Dr. 
Piegler was? 

A No, I didn't. 

Q Or why she was participating? 

A No. 

Q And at that time, did you — was 
that the meeting to which you were referring 
when you said the first time I heard that. 

MS. WULKAN: Strike that. 



BY MS. WULKAN: 
Q Was there a discussion about 
having a full-time lEP? Having a 
30 hour lEP at that resolution meeting? 
A I don ' t remember . 
Q You don ' t remember? 
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A No. 



Q Okay . 



HEARING OFFICER BUTLER-TRUESDALE : 
This is at the resolution meeting? 

MS. WULKAN: Yes, this is at the 
resolution meeting. 

BY MS. WULKAN: 

Q Do you remember we were discussing 
the fact that Dmhmp» had a full-time lEP 
and I believe it was either Ms. Umansky or 
Mr. Dal ton, one of the two, saying they were 
surprised. Do you remember that? 

A I think it was Ms. Umansky. 

Q It was Ms. Umansky. And so we 
then pulled out the lEP, right? 

A Yes. 

Q And we looked at it and said it 
was a full-time lEP, right? 

A Yes. 

Q Okay. And did SAIL, Mr. Dal ton on 
behalf of SAIL, or anyone say at that meeting 



that they agreed that they were 



an 
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inappropriate placement for D( 



Q 



Yes . 



And did we resolve that resolution 



meeting at that time? Did we come to an 
agreement about how to settle the due process 
hearing, at that time? 



A 



No, we did not, because the woman 



from DCPS didn ' t have D( 



records 



Q 



Okay. 



So we filled out or she 



filled out a form. I can show you this form. 



which has been admitted. 



This was the 



resolution meeting form, I described to you. 



HEARING OFFICER BUTLER-TRUESDALE : 



She -- who filled out this form? 



MS. WULKAN: Dr. Piegler did this. 

Dr. Piegler is on the phone. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: She filled out this 



We didn't see her filling this out. 



Okay, 
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establish. 



MS. WULKAN: She was there filling 



it out. 



HEARING OFFICER BUTLER-TRUESDALE : 



That's what I was trying to clarify. 

MS. WULKAN: Apparently, she did, 
because she filled it out and then she sent 



it in to -- 

HEARING OFFICER BUTLER-TRUESDALE : 
She makes reference to filling out this form 
during the phone conversation? 

MS. WULKAN: Apparently. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: I mean, we. 



obviously, couldn't see her, because she was 
on the phone . 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: And we were in the 



room 



HEARING OFFICER BUTLER-TRUESDALE 
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Okay. 



MS. WULKAN: So I couldn't see her 



doing what she did. And I actually -- I'm 
not sure if I even knew that she was -- maybe 
I did know that she was taking notes , But 
she then filled out the resolution form and 
sent it to wherever in the world is that you 
send it . I don ' t know where you send it , 
But you send it to somebody, the Student 
Hearing Office or somebody and say we did or 
didn't resolve this. 

She sent i t on , because then I 
sent her the letter correcting some of the 
things that she sent it, because we, 
obviously, didn' t see it at the resolution 
meeting, because she wasn't there. So we 



couldn ' t review it . 



So 



think 



subsequently sent her a letter saying there 
were some misstatements in this resolution 
meeting notes and I asked her to correct them 
and then I never heard back from her. 



So that letter and there are 
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several letters to Dr , Piegler here and I 'm 
going to just go through these things, 

BY MS. WULK?USf: 

Q So the resolution meeting notes 
are P-10 and that is the one that we have 
already read into the record, where it says 
in here "SAIL PCS stated their school is not 
an appropriate setting for this student." 
Right? 

A Yes. 

Q That's what this says. And then 
it says parent and attorney are requesting 
school placement at Katherine Thomas or 
Chelsea for the '06/07 school year. Right? 
And do you remember that we said that we 
would send her acceptance letters at SAIL, 
acceptance letters when we got them, right? 

A Um-hum. 

Q And now I'm going to refer you to 
P-11 and this is a letter that we wrote to 
Dr. Piegler asking her to clarify two 
statements, including DCPS ' July 14*"^ 
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resolution meeting notes. First, it says the 



no 



te states that a copy of the parent manual 



was 



provided to the parents' attorney and I 



think that's just the standard language DCPS 
puts in their resolution meeting notes. But 
it wasn't, in fact, you didn't get any 
manuals about the meeting, did you? 

A No. 

Q So I said I didn't receive a copy 
of that manual or — at or prior to the 
meeting, so I corrected that. That's in the 
record in that dociiment. And second, the 
notes indicate that DCPS received via fax 
today a cover letter from parent attorney 
outlining complaint against SAIL PCS and a 
copy of the due process complaint notice. 

In order to clarify that it was 
SAIL and not my office that sent documents to 
DCPS, the note should read "DCPS received via 
fax today from SAIL'S attorney a copy of the 
parents ' due process complaint notice and 
hearing request letter. 
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In other words , we didn ' t sent , 
you didn* t send anything to Dr. Piegler, did 
you about our due process hearing complaint? 



A 



Q 



(No audible response) . 
And you didn't authorize me to 



send anything, did you? 



A 



Q 



No. 



So we were trying to straighten 



out that — the day that Dr. Piegler got 
involved on the day, that I understood it, 
that Mr, Dalton sent — the day of the 
resolution meeting, Mr . Dalton faxed her a 
copy of the resolution meeting notes -- I 
mean, of the due process hearing complaint. 



A 



Um-hum . 



That was it . That ' s how she came 



to be participating. Now, have you ever 
received from DCPS , ever in this case , 
including in the last month, have you ever 
received any notices of placement from DCPS? 



A 



Q 



(202)2344433 



No. 

You placed -- 
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MS. WULKAN: Strike that. 



BY MS. WULKAN: 
Q When you were examining schools 
for DMHW^hI, what kind of schools were you 
looking for? 

A A school that focused on -- well, 
a school that has small classrooms, focused 
on some of his executive functioning skills. 
He was very, very disorganized. He never 
had his homework. You know, I didn't know 
what he was doing in class, because he never 
brought his materials home. Study skills, he 
was interested in physical activity, 
computers. He enjoyed art. He is very 
creative. Assistance with his writing, 
something that focused on reading, on his 
reading, his math difficulty, writing 
difficulty. So he needed something that — 
an intensive program that focused on those 
things . 

Q And did you think that Katherine 
Thomas fit that profile? 
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A Yes. 

Q And what did you do to — did you 

visit Katherine Thomas when Dominique visited 

it in July? 

A Yes. 

Q Did you visit it before that? 

A Yes, I did. 

Q Okay. And what did you learn 
about Katherine Thomas on the visit that 



m 



aybe — well, whether or not you thought 



that it could do the things that you have 

just outlined? 

A I thought they could and Monday 

when he started school, they had a parent 
meeting and they talked. They had the two 
reading specialists come in and talk about 
the reading programs they had. They have 
maybe 10 reading programs they work with and 
they matched the program with the child. 

The reading specialist meets with 
children at least four times a week. They 
talked about the study skills and how they 
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help them with their planner and organizing a 
notebook and their school work. The teachers 
have a lot of contact with parents . They 
have a website where you can go in and if the 
child doesn't have the homework assignment, 
you can look on the website, look on the 
teacher's name and find out what the homework 
assignments are . 

One of his teachers actually has a 
Yahoo group and he sends us information after 
he has been every day to let us know how the 
school day went, what the expectations of the 
class are, homework assignments, if you have 
any difficulties or questions or problems , 
you can -- and they even have a parent Yahoo 
group, so that parents can interact with each 



other. 



There was one parent there who had 



success with her child' s homework and she 
used technology, so they share those things. 
There's a lot of information for parents. 

Q Is that di f f erent than what 
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happened at SAIL? 

A Yes , I tried to contact 
DMMHiqHHi teachers only one, Ms . Tayback 
was the one who ever gave me a lot of 
feedback , It was hard to get them by phone 
and they did not respond to email. 

Q And you' re a big email person, 
aren't you? 

A Um-hum , 

Q I get reams of emails from this 
client. Now, so why did you decide to place, 
to start DMMHiiilps at Katherine Thomas on the 
20*"^? 



A Because we hadn ' t had a hearing 
and no determination was made where he was 
going to go to school , 
Q Okay . 

HEARING OFFICER BUTLER-TRUESDALE : 
What was that questions again, I'm sorry? I 
was writing down. 



21 MS, WULKAN: Why did she decide to 

22| place him -- 
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HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



th 



MS. WULKAN: — on the 20^ . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



THE WITNESS: And I had an 



acceptance letter from them. 

BY MS. WULKAN: 

Q And have you been to this -- well, 
I think you answered the question previously, 
but have you been satisfied with the 
placement so far? 

A Yes. 



Q Do you believe that Dominique 
would benefit from — will benefit from this 
placement at Katherine Thomas? 

A Yes, very much so. 

HEARING OFFICER BUTLER-TRUESDALE : 

I guess we want to, excuse me, remind the 
petitioner of the time. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 
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And that we promised Mr. Dalton -- 

MS. WULKAN: I'm done. 
HEARING OFFICER BUTLER-TRUESDALE : 

-- we would stop and let him listen to the 



record. 



MS. WULKAN: This is my last 



question. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Cross? 



MR. DALTON: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Urn- hum . 



CROSS EXAMINATION 



BY MR. DALTON: 



Q There are several things that I am 
needing some clarification on. And I don't 
understand your testimony. On one hand, my 
understanding of your direct testimony is 
that DmiHMHIL did not make progress at SAIL. 
On the other hand, iintil this year you 
seemed to have been testifying that both he 
and you were very satisfied with the program 
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at SAIL, that he made progress there and that 
it was only when he was moved to a new 
setting that the problems began. 

Can you clear that up for me? 

MS. WULKAN: Yes, I just want to 
object a little bit, because I think there 
was one misstatement in that. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Okay. 



MR. DALTON: Well, even if there 



was, counsel, you are not entitled to object 
to that misstatement. What the witness will 
do is correct my statement or misstatement 
and then on redirect you will point out the 
error, not coach your witness about her 
answer prior to her testimony. 

MS. WULKAN: No, I think that your 
premise of your question there is a 
misstatement . 

MR. DALTON: If there was, you're 
not entitled to point that out as a method of 
coaching your witness in her answer. 
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MS . WULKAN : I wasn ' t trying to 
coach my witness. All right. Go ahead. I 
wasn't trying to coach the witness. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: That wasn't what I 



was doing. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MR. DALTON: I'll repeat it now. 
HEARING OFFICER BUTLER-TRUESDALE : 

Repeat the question. 

MR. DALTON: Mission accomplished. 
BY MR. DALTON: 

Q My purpose in cross examination is 
for me to make sure that I understand your 
testimony. All right. So if, in fact, and 
I'm hoping that we don't have another 
interruption between my question and your 
ability to answer, so that's my preference 
here to my question. 

If there is something that I say 
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that you feel is a misstatement of your 
testimony — 

A Um-hum . 

Q -- then it is by all means your 
opportunity to correct me. 

A Right , 

Q Okay. All right. So hopefully we 
won ' t have any more interruptions . 

Now, my understanding is of your 
direct testimony that on the one hand you say 
that Dmmimtatm did not make progress while he 
was at SAIL. On the other hand, it is my 
understanding that until he was moved to the 



* • * 



new building, Dmmmwhi had a positive 
experience at the school. You had positive 
experiences at the school. His lEPs were all 
signed and agreed to by you and he was making 



progress . 



So help me understand the 



discrepancy between those two -- 
A He wasn't making — 
Q -- forms -- 
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A He wasn ' t making enough progress . 

Q Okay. So even though you did not 
raise any objection at all, if that's what I 
understand your testimony to be, until this 
school year that's just proceeding, it was 
your long -he Id belief that he was not making 
adequate progress. Is that correct? 

A Yes. 

Q All right. Now, can you, please, 
explain to me why the difference in treatment 
between how you reacted to Edison and how you 
reacted to SAIL? 

A Edison was brand new. There were 
26 children in the class. The reading 
specialist that was there, they had a couple 
of reading teachers at Edison. One of them 
was on maternity -- I mean, she had to go on 
maternity leave, so there were 26 children in 
his reading class. So it was inappropriate. 



HEARING OFFICER BUTLER-TRUESDALE : 



At Edison? 



THE WITNESS: Yes. 
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HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



BY MR. DALTON: 

Q So you wait eight years to raise 
an objection at SAIL, because SAIL'S program 
looked a little better? 

A Well, he was making -- well, I had 
tutors also. He was making some progress, 
but it just wasn't enough. And then when he 
complained and he was just unhappy. 

Q Well, but I thought that — and 
I ■ 11 direct the Hearing Officer to the 
questions that were propounded by counsel to 
her client, but my recall was that there was 



no 



t a complaint from your son until this 



school year. 

A Right . 

Q Is that true? 

A Right . 

Q So where is this long history over 
eight years of complaints? It's only the 
last year when they moved the physical 
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setting. 



Because I had tutors 



Q So now you ' re saying that because 
you have tutors, it masked the lack of 
performance that he should have had at SAIL? 

A I feel like I should not have had 
to have tutors. He should be getting what he 
needs in the placement he is in. 

Q Is this belief long-held or 
recently acquired? 

A Long-held. 

Q And yet , even though it's a long- 
held belief, you raised not a finger until 



this year. 



MS, WULKAN: Objection. Asked and 



answered. It has been in the same form, 

MR . DALTON : No , no . Now we ' r e 
talking about the fact that she had tutors in 
place and that she didn ' t feel that she 
should have tutors , In addition to the lack 
of progress , now we have another factor , 
which in my mind also raises the issue of an 
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objection that should have been made and yet 
was not made for eight years , 

HEARING OFFICER BUTLER-TRUESDALE : 

Overruled. I'm going to give him the 



latitude. 



BY MR, DALTON: 



Q So is it fair to say that not only 
were you not satisfied with the progress, 
but, in addition to that, you thought it was 
unnecessary to have tutors and yet you still 
did not complain about SAIL for eight years? 

A I did in sixth grade. 

Q Oh, so now you are changing your 
testimony? Because before, as I understood 
both in your direct and on your cross 
examination, it wasn't until this year that 
you had a complaint. So which is it? 

A Well , when he was in the sixth 
grade we had an MDT meeting. 

Q Um-hum . 

A That was when I found out that the 
teacher and the service providers did not 
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talk to each other. 

Q So actually your complaints about 
the school started as long as three years 
ago? 

A Not three years . 

Q Wasn't he in sixth grade twice? 

A The latter, 

Q Oh, it was the latter year? 

A Yes, 

Q Let's reexamine this issue about 
the sixth grade, because I have a little bit 
of a misunderstanding. Would you, please, 
give me the answer to the question as to why 
you asked the school to hold your son back to 
sixth grade, in sixth grade? 

A Because he wasn't ready to move 



on, 

Q Okay, Now, move on to where? 

A The seventh grade, 

Q Aren't you leaving something out? 

MS. WULKAN: Is that a question 
that she ' s supposed to answer? 
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MR. DALTON: Um-hum. 

MS. WULKAN: Well, I don't think 
she can. I'm objecting to the form of the 
question. Aren't you leaving something out? 
What's in his mind, I don't know what. 



MR. DALTON: Well, I'm trying to 



give the -- 



MS. WULKAN: Objection. 



MR. DALTON: — witness the 



opportunity to - 



HEARING OFFICER BUTLER-TRUESDALE : 



I'll -- 



MR. DALTON: — rehabilitate 



herself, but if counsel doesn't want to give 
the witness that, I'll withdraw the question 
and ask her this question. 



HEARING OFFICER BUTLER-TRUESDALE 



Okay. 



BY MR. DALTON: 
Q Isn't it true that at that time 
SAIL did not have a seventh grade and you 
would have had to move your child to a 
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different school? 



A Yes, 



Q Okay. And why is it that that was 
now just coining out under cross examination? 
A I'm not understanding your point, 
Q Well, isn't it true that when you 
answered that question about him want -- you 
wanting to hold him back, that you didn't 
want to move on. It's really a statement of 
not that you didn't want him to move on, it's 
really a statement that you were so satisfied 
with the school that you were willing to keep 
your son back another year just to keep him 



at SAIL. 



I just don't have anything in mind 



— another placement in mind at the time. 

Q Well, let's go back to that issue, 
too , because you seem to be in both my 
experience and your counsel's experience to 
be a pretty sophisticated parent. You have 
another child named Deon who has autism and 
that child is also placed in a private 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealrgross.com 



Case 1 :06-cv-01 821 Document 1 4-1 4 Filed 07/25/2007 Page 34 of 40 



314 



g 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



school. Is that not correct? 



A 



Q 



A 



Q 



No, it isn't. 

Where is that child placed? 



Saint Coletta. 



Okay. And isn't Saint Coletta up 



until last year been a private school? 



A 



Q 



It's a charter school this year. 
Yes, but prior to that, it has 



always been a private school, correct? 



A 



Q 



Yes. 



Okay. And — 



MS. WULKAN: Wait. I got an — 



THE WITNESS : 



Oh, oh, oh, okay. 



My son was in D.C. public schools. We just 
moved him to a charter school, if that's what 



you were asking me. 



MR. DALTON: Um-hiim 



THE WITNESS: Right. 



Q 



A 



Q 



(202) 234-4433 



BY MR. DALTON: 

So you just moved him? 

Yes. 

And in that process that took some 
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time, did it not? 



A 



Not really. 



Okay. 



A 



Saint Coletta is a charter school. 



You don ' t have to sue for charter . 



Q 



I understand that, but you made 



the determination that he wanted to go to a 
school without any time frame involved at 



SijL J- • 



Q 



MS. WULKAN: Objection 



BY MR. DALTON: 



Is my understanding of your — 



MS . WULKAN : 



This isn't a case 



about Deon . I don ' t know why we ' re going 

around this way. 

MR. DALTON: Well, it's — 

MS. WULKAN: What is the point? 

MR. DALTON: I'm going to get to 

the point if I have just a minimum amount of 

latitude here. 

BY MR. DALTON: 

Q You didn't have any trouble making 
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the decision. You didn't review any other 
schools. You didn't go through any time 



frame knowing that public schools 



was 



inappropriate to knowing that he needed a 



change of setting, 
understanding is? 



Is that what my 



A 



I don ' t understand what you are 



asking me and why. 



Q 



A 



Well -- 



You need to get to the point what 



you are asking me, because I don't understand 
what you are asking me and why you are asking 
me about Deon. 



Q 



the why -- 



A 



Q 



With all due respect I don't think 



• < 



We're talking about Dominique. 

— part — I don't think the why 



part is of your concern. 



Q 



(202)234-4433 



MS, WULKAN: I'm going to object, 

BY MR, DALTON: 

I'm doing the questions. 

Okay, 
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Q 



If you don't understand the 



• 1 • 



question, that's a different position. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



Let me hear Ms. Wulkan's 



objection. What are you objecting to now? 

MS . WULKAN : I don ' t know whether 
Mr. Dalton is asking her about moving 

or asking her about moving Deon. 
If he is asking her about moving Deon, she 
has already explained that the child was in 
the D.C. public school for six years, however 
many years up until one minute ago and then 
he was moved in the late spring or whatever 
it was to Saint Coletta, which is a charter 



school . 



Why we're talking about this in 



this hearing is completely and totally 
irrelevant. If he is asking her about moving 

, that's a different issue. But why 
we're exploring what she did with him being 
in a D.C. public school and then moving him 
to a charter school when he aged out of D.C. 



(202) 234-4433 
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public schools, I don't have any idea and I 
am objecting to this and I don't think my 
client has any idea why we're going down this 



road. 



THE WITNESS: I know. I thought 



the hearing was about Di 

HEARING OFFICER BUTLER-TRUESDALE : 

Mr. Dal ton, can you explain to me the 
relevance or give me an idea of where we're 
going, so I can rule on the objection? 

MR. DALTON: Well, it would 
compromise the integrity of my cross 
examination if I did that, because it would 
tell the client where I'm — the witness 
where I'm going with these questions. 

HEARING OFFICER BUTLER-TRUESDALE : 

Do you mind stepping outside the door just 
to the glass there where you can see me wave 
you back in? Thank you. Okay. 

MR. DALTON: All right. The 
client has testified that the student always 
had full-time lEPs. That's not the case. We 
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will present evidence in rebuttal. We will 
be requesting the record remain open a week 

for us to do that . 

She knew that SAIL was not a full- 
time special ed school. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Um-hum . 



MR. DALTON: Okay. And that 



virtually all the students there are on part 



time lEPs . 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hiom . 



MR. DALTON: That approximately 



three years ago -- 



HEARING OFFICER BUTLER-TRUESDALE: 



Now, virtually or all of them? 



MR. DALTON: All of them. 



HEARING OFFICER BUTLER-TRUESDALE: 



All? 



MR. DALTON: All of them are part- 



time. None of them are full-time. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Okay. 



MR. DALTON: Okay. And that 



approximately three years ago, she was having 
trouble with Deon and trying to figure out 
where to place him. And so trying to place 
him and DAMHVB at the same time was just 
not going to work. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: So that's why the 



school went to full-time placement, gave her 
time to work on placing her other son and 
placing this son and that this is the reason 
I'm asking her this, because what we're -- 
she seems to be going is it didn't take any 
time at all to place him. 



HEARING OFFICER BUTLER-TRUESDALE : 



Deon? 



MR. DALTON: Deon. And that goes 



to the credibility issue of we know that it 
takes time to place a student. You just 
don't have a student placed overnight. And I 
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want to go into further when she started this 



process with D< 



because I want to 



explore the credibility of her saying that 



she knew that 



sophisticated parent. 



you know , she i s 



She knew that the student did not 



have full-time lEPs for six years or eight 
years . That that * s just preposterous to even 
go along with that and believe that and not 
know that there was a change between the 
hours and that that — that the reason for 
that change was to help accomodate her. 

Again, the only thing we are 
gui 1 ty of is no t informing DCPS three years 



ago. 



MS . WULKAN : I'm going to have to 



respond to that. First of all, Mr. Dalton is 
absolutely incorrect factually. The first 
thing, as to Deon, which is completely 
irrelevant and I proffer that it's still 
completely irrelevant, Deon was in a D.C, 
public school . It was fine and dandy. She 
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never wanted to move him, until he aged out 
this year in June of '06. And she had to 
look for a new placement for him, because he 
had aged out of his Autism D.C. Public School 
Program . And then she moved him to Saint 
Coletta, which is a charter school now. 

So she wasn't looking for a 
placement for him three years ago. I don't 
know where you are time frame came from. You 
can scream and yell all you want, but it's 
not true. So she never talked to anybody 
about moving Deon three years ago nor indeed 
did she talk about anyone moving Dominique. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, let me say this. She appears to me to 
be taking so much time in some of the 
responses that she could give a flat out 
denial to, that I feel confident that if that 
question is directly posed to her, that I can 
give some weight to or understanding of her 
own response . Credibility set aside for the 



whole hearing. 



(202) 234-4433 
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MS. WULKAN: Um-hum. 

HEARING OFFICER BUTLER-TRUESDALE : 

So I think we can ask her very directly -- 

MR . DALTON : I mean , I don ' t 
understand counsel's -- 

HEARING OFFICER BUTLER-TRUESDALE : 

-- what type of cooperation. 

MR. DALTON: — objection. All 
this is true. 

HEARING OFFICER BUTLER-TRUESDALE : 

But what type of cooperation she was seeking 
from the school, if any at all, during her 
attempts to place the other child. That I 
will entertain. 

MR. DALTON: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And I think — 



MR. DALTON: I'll rephrase my 



question. 



HEARING OFFICER BUTLER-TRUESDALE : 



-- that she can -- 

MS. WULKAN: And to the contrary — 
NEAL R. GROSS 

CX)URT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 wwwj)ea^ros$.com 



Case 1 :06-cv-01 821 Document 1 4-1 5 Filed 07/25/2007 Page 4 of 47 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



324 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes , sure , okay . 



MS. WULKAN: He says it's three 



years ago. She says it was -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay, I'm bringing her back in now. 

MS. WULKAN: Bring her. 
HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Come on. Thank you so much for your 
cooperation. 

MR. DALTON: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

We've got a half -- you know, we're at 2:30 
now. Just so everybody is on board with 
time. Okay. The question is going to be 
rephrased to the satisfaction of both 
counsel . Okay . So kind of , I don ' t want to 
say blank out, but it's going to be rephrased 
a little bit. Okay. 

BY MR. DALTON: 

Q Isn't it true that part of the 
reason that SAIL moved your child from a 
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part-time to a full-time placement was to -- 

MS . WULKAN : Tha t ' s not the 

question. Objection. That's not at all the 

question that we were just talking about. 

MR . DALTON : It's - - I haven ' t 

even finished the question. Let me at least 

get the question out. 

HEARING OFFICER BUTLER- TRUE SDALE : 

I can rule on that objection after he has 
completed whatever the question is. 

MR. DALTON: All right. Let me 
back up again. 

BY MR. DALTON: 

Q Isn' t it true that one of the 
reasons SAIL moved Dwmmmmmlm lEP from part- 
time to full-time was to give you some time 
with regard to placement of Deon? 

A That was never my understanding. 

Q Okay , 

A And I'm still trying to figure out 
what does Deon have to do with DMiMHI^ and 
his placement. 
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Q All right , Is it still your 

testimony that for the last six years 

has had a full-time lEP? 

A Yes. 

Q Okay . And if I were to show you 
lEPs from the years ' 04 , * 05 and ' 06 that 
were not full-time, how would you account for 



that? 



A It just was not my understanding 



that i t changed . 



Q You attended every lEP? 

A It wasn' t my understanding it had 
changed . 

Q So you're telling me that with two 
children that you have lEPs that you 
attended, that you don ' t know the difference 
between a full-time and a part-time lEP? 

A You do better and you know better. 

Q Well, if -- how many hours are 
there in a week? 

A I have two chi Idren wi th spec ial 
needs and it is very, very stressful. You 
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have no idea. It's hard trying to keep up 
with all of that stuff. I do the best that I 



can. 



Q I don ' t mean to upset you . 
A I know, but you are. 
Q Well, let's take a break then, 
because I do have more questions. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. I can give you -- let's take a five 

minute break. I hope that will be helpful, 

because we still want to be able to call the 
other witness at 4:00. 



MS. WULKAN: I'm sorry. 



(Whereupon, off the record for a 



recess. ) 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. We're back on the record. 

BY MR. DALTON: 

Q Ms. Hawkins, I want to redirect 
your attention to the meeting that has been 
described as the resolution meeting of August 
the 1^*^. Do you recall that meeting? 
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A Yes. 

Q All right. And do you recall that 
I requested a break of Dr. Piegler so that I 
could ask -- have a private conversation with 
you and your attorney? 

A Yes. 

Q All right. And do you recall what 
happened during that meeting? 

MS. WULKAN: I'm going to object 
to anything about conversations that you had 
at a resolution meeting with us. That's not 
admissible at this hearing. 

MR. DALTON: Well, actually, it is 
and I think this Hearing Officer would agree 
me with regard to that. 

MS. WULKAN: I doubt that. Those 
were resolution meetings or mediations? 

MR. DALTON: No, no, they are not 
mediations. That's the difference and that's 
the whole point, counsel. Mediations are 
confidential and -- 

HEARING OFFICER BUTLER-TRUESDALE : 
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Let me save both of you some time. I have 
as a course so far been overruling objections 
to the admittance of resolution meeting 

notes. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

And the reason that I have done that and I 
have been asking parents if they have any 
relevant cases that would provide direction 
otherwise to, please, give it to me. 

But I have stated that I think 
that the reliance that some people were 
putting on the bar of settlement negotiations 
from litigation proceedings did not 
necessarily apply to an administrative due 
process hearing in that this is not 
litigation, and that this is an adjudicative 
procedure which has a different purpose than 



litigation. 



And so while the notes are 



admissible before me at this time, but I 
haven't received despite pleadings any case 
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law helping me to make another determination, 
it is possible that I would make that a 
different ruling with respect to 
conversations, if you can distinguish the 
difference between the notes and any 
conversations had at the resolution meeting. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

But I have held that the notes are 
admissible. So can you all argue this motion 



on -- 



MS. WULKAN: I think the notes — 

HEARING OFFICER BUTLER-TRUESDALE : 

That basis? 

MS. WULKAN: Yes. I don't even 
know where Mr. Dalton is going with this, but 
if he had -- if he pulled us out, it was 
clearly off the record, so to speak. There 
wasn't — DCPS wasn't involved in it. Nobody 
else was involved in it. He had a private 
conversation with us. 

I don't remember what it was 
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about, but I don't know what — at this point 
why it would be admissible in this 
proceeding, because it was basically a 
private conversation. 

HEARING OFFICER BUTLER-TRUESDALE : 

So you're saying this wasn't even a part of 
the resolution meeting? 

MS. WULKAN: Yes, correct. 
HEARING OFFICER BUTLER-TRUESDALE : 
Okay. Mr. Dal ton? 

MS. WULKAN: He pulled US into the 
other room and said I want to talk to you 
privately. Let's go off the record. 

HEARING OFFICER BUTLER-TRUESDALE: 
Okay. Mr. Dalton? 

MR. DALTON: Could I, please, 
request that Ms . Hawkins leave the room. 



please? 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay . Ms . Hawkins , do you mind? Okay . 
Keep your eye on me. Okay? I mean, you 
don't have to stare at me, but okay. Okay. 
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(Whereupon, the witness leaves the 



room. ) 



MR. DALTON: Okay. The reason 



that I requested that I be able to speak to 
Ms . Hawkins out of the presence of the team 
and Dr. Piegler was because I wanted to 
confirm this whole business of the tacit 
agreement between the school and her about 
waiting until she found an attorney. 



HEARING OFFICER BUTLER-TRUESDALE : 



Urn- hum . 



MR. DALTON: And a private 



placement . 



MS. WULKAN: Mr. Dalton, I'm 



sorry. I was there at that meeting. That 
was never even raised. That issue wasn't 



raised. 



MR. DALTON: Okay. Counsel, it 



was. It was the whole purpose of it. 

MS. WULKAN: It was not. 

MR. DALTON: Okay. Well, I'm 
going to proffer my -- 
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MS. WULKAN: Okay. You can 
proffer all you want to. I will tell you 
that was not even raised. 

MR. DALTON: — my record, because 
I'm entitled to do that for appeal purposes 
and it goes to the entire credibility of your 



case. 



MS. WULKAN: Well, it really goes 
— and this is, first of all, a private 
conversation. Second of all, I was there. 
It was never even raised. The first time I 
heard his theory about her asking for 
something was last night when he spoke to a 
friend of the family. This is the first time 
I ever heard of it. 

MR. DALTON: Okay. 

MS. WULKAN: And it was not raised 
there. You can ask her if you want, but I'm 
telling you that I was there and that was 
never — that was not the purpose. The side 
conversation was about what I did wrong and 
why I should have come to him around the 
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Katherine Thomas . 

MR. DALTON: No. 

MS. WULKAN: Totally wrong. That 
was what the side conversation was about. 

MR. DALTON: No, that was not. 

That was part of it. Okay? 

MS. WULKAN: Well, it wasn't on 
the record and we're not going to get 
anywhere on this . 

MR. DALTON: Okay. 

MS. WULKAN: And I think — 

MR. DALTON: All I'm going to do 
is proffer my -- I got about one or two 
minutes of proffering the record, and then I 
want to ask the client about it. If the 
client denies it, that's fine. We have 
rebuttable testimony other than that 
conversation, the supplement. You can give 
it whatever weight you want. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, let her come in. You ask the 

question. I'll give the answer proper 
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weight . 



MR. DALTON: Okay. 

MS. WULKAN: And I'm noting my 



objection for the record. 



(Whereupon, the witness reenters 



the room. ) 



BY MR. DALTON: 



Q All right. To kind of reset the 
stage again, we were having a resolution 
meeting. Dr. Piegler was participating by 
phone. There was a question about the 
appropriateness of the placement at SAIL. 

She indicated that before we could 
go to that, I mean, before we could go to the 
issue of placement, that she had to have that 
answer and before I wanted to ask -- ah, 
before I wanted to give that answer, I wanted 
a break so I could talk to you and your 



lawyer . 



We went out into that little side 



office that is directly in front of the room 
where we were having the resolution meeting 
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with the speakerphone . Do you recall that? 



A 



Q 



Yes, I remember going in the room. 



Okay. 



And do you recall what 



happened in that room? Can you give me your 
version of what we talked about? 



A 



A 



I don ' t remember . 



You don ' t remember anything? 



No. 



Q You don • t remember me? You were 
sitting and I was standing and your counsel 
was standing and I looked you directly in the 



eye. 



MS . WULKAN : 



Objection 



She 



answered it . 



Q 



Sustained. 



answered . 



BY MR. DALTON: 



And I asked you whether or not — 



HEARING OFFICER BUTLER-TRUESDALE : 



Sustained. She answered, she 



MS. WULKAN: Objection. Asked — 



HEARING OFFICER BUTLER-TRUESDALE : 



She answered the question of whether or not 
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she remembered. Now, are you asking her 
another question? 

MR. DALTON: Um-hum. 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: No, he is just going 



to try to proffer his answer. She doesn't 



remember . 



BY MR. DALTON: 



Q Do you recall me stating that my 
investigation was that -- 

MS. WULKAN: Objection. 

HEARING OFFICER BUTLER-TRUESDALE : 



Sustained. 



MS. WULKAN: Objection. 

HEARING OFFICER BUTLER-TRUESDALE : 

She said she didn ' t remember . 

MS. WULKAN: Asked and answered. 
She said she doesn ' t remember anything . 

MR. DALTON: She is not letting me 
proffer the record or ask the question. 

MS. WULKAN: You asked her. 
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MR. DALTON: And I have to do one 
or the other . 

MS. WULKAN: You asked her if she 
remembered what happened at that meeting. 

MR. DALTON: And she is saying she 
doesn ' t remember anything . 

MS. WULKAN: She said she doesn't 
remember. Therefore, that is the end of the 
questions. She said she doesn't remember. 
So you're going to ask her again do you 
remember my saying this, and she is going to 
say again no . So we don ' t need to make more 
of a record. You asked her whether you 
remember what happened at that meeting. 
That's the end of it as far as I'm concerned. 

HEARING OFFICER BUTLER- TRUE SDALE : 

Absolutely. 

MR. DALTON: I don't understand 

the vehement objection if the client is 

simply going to answer no. 

HEARING OFFICER BUTLER-TRUESDALE : 

Well, she already answered no, so let's go 
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to the next question. 

MR. DALTON: It seems to me this 
is the very crux of the whole case and we're 
not being allowed to get to it, and that 
bothers me. It's one thing for the client to 
deny it and it's another for it not to even 



be asked. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Wait a minute. Are you asking 
something different than do you remember what 



happened? 



MR. DALTON: Um-hum. I want to 



ask a specific question and counsel is doing 
everything on her power to make sure that 
that question doesn't get asked. 

MS. WULKAN: He wants to ask her 
don ' t you remember that I said this the once? 
That's what he wants to know. She said she 
doesn't remember what he said. Now, he is 
going to say I'm telling you what I asked, 
don't you remember that I asked that? He is 



saying -- 
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say IS no. 



MS. WULKAN: Well, but already 



asked and answered. She doesn't remember. 
So why does he get to then proffer? Does he 
think that by asking the question, it becomes 
part of the record? I think that's legally 
insufficient . 

MR. DALTON: No, I could — 

MS. WULKAN: You have already gone 



there . 



MR. DALTON: I either get to 



proffer the record as to what I believe the 
witness' answer would have been or I get to 
ask the question. She doesn't get her way on 
both of those. It's an automatically 
appealable issue if you don't want to proffer 
the record. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER- TRUE SDALE: 

Yes . I wish that the more narrow question 
had been asked first, but it's too late now 
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and I have already ruled on the objection. 
Let's go on to the next question. It's 



narrow . 



MR. DALTON: Well, I would like 
her excused, so I can proffer what the 
question and what I believe the answer would 



be. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. I'll allow that. I'm sorry, Ms. 



Hawkins . 



(Whereupon, the witness leaves the 



room. ) 



MS. WULKAN: I mean, how does he 



get to proffer what he thinks the answer — 
what his theory is? That's your closing 



argument . 



MR. DALTON: Because — no. 



because the Federal Court on more than one 
case -- 

MS. WULKAN: Cite the case. 
MR. DALTON: I don't have to. 
MS. WULKAN: Okay. 
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MR. DALTON: Has stated that if 

you do not put it on the record, they can ' t 

rule on it, which makes perfect coimnon sense. 

If it * s not on the record, they can ' t rule 

on it. Okay. Here is the question, 

I said to Ms . Hawkins I could not 
understand why there was an lEP for three 
years wi th full - 1 ime placement from such a 
competent person as Amy Muldoon (phonetic) , 
the predecessor. Okay. Amy had been, and I 
said this, one of the most competent people 
we have. Okay? I could not understand that. 

So I asked for an investigation 
and the investigation turned up that there 
was this tacit agreement between the mother 
and the school that the school would give the 
mom as much t ime as she needed to f ind a 
lawyer and a placement and then we would 
contact DCPS , and that the only reason this 
all broke down was because of the physical 
change of the school and that's when things, 
this little tacit agreement, fell apart, 
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MS. WULKAN: Well, that's 
interesting, because I never heard that 
argument. I was in that meeting. I never 
heard anything about Amy Muldoon. 

MR. DALTON: Oh, okay. Well, you 



can -- 

MS. WULKAN: In fact, you didn't 
know when you came into that meeting, Mr. 
Dalton, that he had a full-time lEP. 

MR. DALTON: Oh, please. 

MS. WULKAN: I will absolutely -- 
Ms , Umansky was there . You said he doesn ' t 
have an lEP . We don ' t have anybody here at 
SAIL with a full-time lEP, 

MR. DALTON: That's -- 

MS. WULKAN: That's exactly what 
you said at that meeting. 

MR. DALTON: Okay. 

MS . WULKAN : You didn ' t even know 
that he had an lEP, so he can — if he wants 
to go through this whole scenario and ask her 
about whether or not -- 
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MR. DALTON: You're confusing the 



two meetings. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Let me make sure. 



MS. WULKAN: No, I'm not. 



HEARING OFFICER BUTLER-TRUESDALE: 

Because it's 2:50, I want to make sure that 
we have on the record off the record you 
stated to me that you would prefer to proceed 



with the -- 



MR. DALTON: Cross exam. 



HEARING OFFICER BUTLER-TRUESDALE : 



— cross as opposed to reviewing the tapes. 
I want to make sure that that's clear on the 



record. 



MR. DALTON: Right. 

HEARING OFFICER BUTLER-TRUESDALE : 
That that was your elected option. Okay. 

MR. DALTON: And then I wanted Ms. 
Umansky's rebuttal evidence put on, too. 



before - 



(202) 234-4433 



HEARING OFFICER BUTLER-TRUESDALE : 
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Okay. 



MS. WULKAN: I'm going to object 



to any- 



disclosed. 



to Ms. Umansky. 



She is not 



MR . DALTON : 



Rebuttal witnesses 



are not -- 



HEARING OFFICER BUTLER-TRUESDALE : 



Are we ready to bring to Ms. Hawkins back 



in? 



MR . DALTON : 



-- required to be 



disclosed. 



MS. WULKAN: Um-hum. 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay. Where did she go? Oh, she must be — 



MS. WULKAN: Okay. 



HEARING OFFICER BUTLER-TRUESDALE : 
She must be on the phone. She's probably 
trying to make a phone call. 



(Whereupon, the witness reenters 



the room. ) 



MR . DALTON : 



Oh, no, that's 



ridiculous . 
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HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Next question? 



BY MR. DALTON: 



Q 



glasses? 



A 



Q 



A 



Q 



Your son has one or two pairs of 



Q 



Two, same prescription. 
Why is that? 



Same prescription 



Why? Why two? 



In case he loses one. 



Or another way of saying it is one 



for school , one for home? 



A 



Q 



Yes . 



Okay. And isn't it a fact that on 



most occasions, he did not wear his glasses 



at school? 



A 



school . 



I could not say. 



I'm not at 



Q 



And would you be surprised that a 



witness from the school testified that he did 
not wear his glasses at school? 

A No, because I'm not at school and 
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I don * t — I wouldn ' t know whether he wears 

his glasses at school. 

Q The question, ma * am, is would you 
be surprised at that testimony that he did 
not wear his glasses at school? 

A No. 

Q You wouldn't be surprised? 

A No. 

Q Okay. And isn' t it a fact that 
because he does have prescription glasses 
that his ability to attend and read would be 
affected by the failure to wear those 
glasses? 

A Yes, but somebody needs to let me 



know that . 



And why is it that Dr. James is 



making a recommendation for medication to 
address the ADHD issue when, in fact, he was 
already on medication for ADHD? 



He wasn ' t taking it at the end of 



the year. 



Q When was he taking it? 
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A Earlier. 

Q What does earlier mean? 

A January /February , 

Q And why did he stop? 

A He said it irritated his stomach, 

Q Okay. Did you see any difference 

while he was on medication? 



The teachers did not report any 



difference. 



Q Did you see any difference? 

A No, not on that particular 



medication, no , 



Q Did he try other medications? 
A He is trying something now, 
Q What is that medication? 



A Concerta. 



Is it helping? 



I'm not sure yet. 



MR . DALTON : Just a minute , 



please. 



HEARING OFFICER BUTLER- TRUES DALE : 



Um-hum 
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BY MR. DALTON: 

Q Okay. Now, as a result of the 

August 1^^ meeting, the parties decided to 

have a conference call so that the issue of 

placement could be decided. Is that not 



correct? 



MS. WULKAN: Objection for the 



record. It's — nothing has come in on 



St 



evidence past the August 1 resolution 
meeting notes , so that * s it as far as I'm 



concerned. 



HEARING OFFICER BUTLER- TRUE SDALE : 



Let me rule . Just give me a second . I'll 
think this one out . I didn ' t really 
adequately discuss where we were going to go 
with this issue before. 

MS, WULKAN: It certainly doesn't 
go to the complaint that ' s before you nor has 
DCPS been made a party to this and nor has 
DCPS — nor has Mr . Dal ton produced any 
evidence, docioments or witnesses that have 
anything to do with that. 
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HEARING OFFICER BUTLER-TRUESDALE : 
I think I have to sustain that motion in 
consistency with the fact that I have excused 
DCPS from the proceedings, but let me hear 
from you, Mr. Dal ton. 

MR. DALTON: It goes to the whole 
issue of what this case is about. The case 
is not about SAIL. The case is about 
placement of DfMHiaiiiiiiK at an appropriate 
school and there is no disagreement. 

MS. WULKAN: Pardon me? 

MR. DALTON: There is no 

disagreement about that. 

MS. WULKAN: Oh, there is vast 
disagreement about that. That is not what 
the Hearing Officer said this case is about 
and I certainly disagree. This case is about 
what we complained about . 

MR. DALTON: All right. 

MS. WULKAN: It's what the 
complaint is about and that is what you have 
been limited to testimony about. 
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MR. DALTON: Okay. 

MS . WULKAN : Thi s , what we have 

complained about . 

MR. DALTON: All right. Aside 
from counsel's comments, the questions are 
directed to showing our view of the case. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: Now, it is true that 



counsel for the parent is entitled to present 
her view, but it is equally true that counsel 
for the school is entitled to present the 
school's view of the case, and we have been 
completely prevented from doing that over my 
continuous objections. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: Okay? I have sat 



here and I think been extremely civil about 
my inability to present a case on behalf of 
my client. I will continue to remain civil 
with that regard, by the way, but I am very 
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troubled by the fact that the Hearing Officer 
has used her discretion to prevent this 
counsel from adequately presenting a defense 
in this case and I need to say that for the 



record. 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 



MR. DALTON: I mean, this — 
HEARING OFFICER BUTLER-TRUESDALE : 
And I can appreciate that comment. I am 
only going to interrupt to say that I think 
that there is one controlling factor that 
supersedes how either party may present their 
case and that is the written hearing 
complaint and, specifically, the date that 
the complaint is signed and filed. 

I think the reason that we're 
chasing our tail over this issue is because 
there are critical events that happened after 
the filing of the complaint, and that those 
critical events which happened after the 
filing of the complaint, how much they weigh 
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into my job, which is to make a ruling based 
on the complaint as defined, written and 
offered by the petitioner, unfortunately also 
shapes your affirmative defenses. 

MR. DALTON: Well — 

HEARING OFFICER BUTLER-TRUESDALE : 
But I'm looking very strictly at the 
chronology of events . 

MR. DALTON: I understand. 

HEARING OFFICER BUTLER-TRUESDALE : 

And what happened prior to the filing of the 
complaint that makes the allegations 



relevant. 



MR. DALTON: Okay. But here is my 



problem with that. Okay? 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum. 



MR. DALTON: It seems that 



everyone is forgetting all the experience we 
have had. Let's say that this complaint was 
about our failure to provide evaluations and 
hold an MDT meeting. 
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HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR. DALTON: And then after the 



complaint is filed, we complete the 
evaluations and hold the MDT meeting. Are 
you trying to say that we're not entitled to 
introduce that evidence and request that the 
case be dismissed because of mootness? I 
have done that 100 times. 

HEARING OFFICER BUTLER-TRUESDALE: 

Well, I think that it would depend on what 
the counts of the complaint were. 

MR. DALTON: No, the count is we 
didn't do the evaluations, we didn't hold an 



MDT meeting. 



MS . WULKAN : No , that ' s not the 



count . 



MR. DALTON: No, no, I'm trying to 



put it in a different context. To use your 
logic, you would have to prove -- 

HEARING OFFICER BUTLER-TRUESDALE : 
I'm trying to make sure I understand your 
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analogy. 



MR. DALTON: You would have to — 



HEARING OFFICER BUTLER-TRUESDALE : 
I'm trying to make sure I understand your 
analogy, but I'm not sure how closely your 
analogy is related to this complaint, given 
that she has incorporated the denial of faith 
not just being the failure to do a procedural 
issue or complete a procedural issue, but she 
has incorporated the concept of the child 
suffering some harm over an extended period 



of time. 



MR. DALTON: Okay. 



HEARING OFFICER BUTLER-TRUESDALE : 

Which would -- which means that an issue of 
mootness is a little harder to achieve. 



MR . DALTON : 



Okay. But look — 



all right. So let's change the analogy. 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay. 



MR. DALTON: Let's say that the 



analogy is you didn't provide evaluations. 
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okay, you didn't hold an MDT meeting and 
because of the time difference, there is comp 



ed. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: Okay? So now, you're 



telling me you don't allow anything in 
because you can't do the comp ed part? No. 
You let in the fact that you had the 
evaluations. You let in the fact that you 
had the MDT and then you go on that other 
issue, was the failure to give that in a 
timely fashion — constitute an award of comp 

ed? 

MS. WULKAN: You know, Mr. — 
MR. DALTON: The same thing goes 
for here. You let in the fact that there was 
a subsequent placement meeting. You let in 
evidence about the fact that there was a 
notice of prior placement, and then you go — 
you come to the issue of whether or not there 
is authority for you to hold the school 
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responsible for that or whether you have to 
look at the — and take evidence on whether 
Prospect is appropriate. 

MS. WULKAN: No. 

MR. DALTON: And that's what I 
asked you to do and you didn't do it and that 
so that has completely compromised my 
ability to represent my client. 

MS. WULKAN: First of all, I 
believe that the Hearing Officer — 

HEARING OFFICER BUTLER-TRUESDALE : 

I wish I agreed with you. 

MS. WULKAN: I believe that the 
Hearing Officer has ruled on your same 
arguments that you have made from the 
beginning of the hearing and you continue to 
make, and there are several problems with 

your arguments . 

Number one, that the Hearing 

Officer is working with the complaint, as she 

should, and you are the only defendant to the 

complaint and there has not been any 
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disclosure by you. Even in your not allowed 
disclosures, there is no disclosure from you 
about anything having to do with any meetings 
or anything that happened subsequent to the 
resolution meeting. 

There is nothing. There is 
nothing in the record. There is no 
disclosure. There is no notice. There is 
nothing. You're trying to bring that in. 



MR. DALTON: What is the relevance 



of that? 



MS. WULKAN: Well, I think we're 



only allowed to put hearings in — evidence 
into hearings . 

MR. DALTON: That's where 
witnesses' testimony comes in. 

MS. WULKAN: No. I believe that 
we're only allowed to have disclosure. 
You're only allowed to have evidence about 
what is disclosed to you and this is -- 

MR. DALTON: Not rebuttal. 

MS. WULKAN: Look, she has already 
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ruled on this. 



MR. DALTON: Let's move on. 

MS. WULKAN: You just want to just 

move the time line. 

MR. DALTON: Is the witness going 
to be able to testify as to the October 8^^ 
or, I'm sorry, August 8"^ meeting and her 
participation in that meeting? 

HEARING OFFICER BUTLER-TRUESDALE : 
No, this is the meeting that I already 
entertained a question on with her, what she 



remembered . 



MS. WULKAN: No. 



MR. DALTON: No, no, that was the 



St 



August 1 . 



THE WITNESS: That was the August 



1^" meeting. That was the resolution meeting. 

HEARING OFFICER BUTLER-TRUESDALE: 

Oh, this was the pull-out from the — 

MS. WULKAN: This is the one he — 
MR. DALTON: Right. 

MS. WULKAN: Yes. This is the one 
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you have already ruled and said you're not 
taking any evidence with regard to this . 

HEARING OFFICER BUTLER-TRUESDALE : 

Just a moment ago when I said, well, I have 
excused DCPS . 

MS. WULKAN: That's correct. 
HEARING OFFICER BUTLER-TRUESDALE : 

And to remain consistent with the earlier 



decision, too. 



MS. WULKAN: That's correct. 



That ' s correct . 

HEARING OFFICER BUTLER-TRUESDALE : 
Well, I'm sticking with it, because I'm 
afraid to backpedal with you all. 

MR. DALTON: Okay. Well, that's 
fine. Then I don't need to have the witness 
excused. I just want to proffer for the 
record that both counsel and her witness 
agreed to participate by phone. We didn't 
need to have all the parties there, because 
the only issue was placement. 

It was my opinion that DCPS would 
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offer what they always do, a public 
placement , and that counsel would have to 
defend her private placement and that that 
issue would be decided by the Hearing 



Officer. 



We met. They rejected the 



placement on the basis that DmmmttgKK had 
aged out and that is the relevant information 
that should be considered by the Hearing 
Officer even contrary to the rulings that 
have been made and the argument s made by 
parents ' counsel . 

Let me think. I may not have any 
more questions, because I'm not able to ask 
any more questions, I don't think. No, I 
think the rest of my questions will be 
rebuttal, to my rebuttal witness. 

HEARING OFFICER BUTLER-TRUESDALE : 
Okay . Redi r ec t ? 

MS . WULKAN : I have very, very 
brief redirect . 

REDIRECT EXAMINATION 
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BY MS. WULKAN: 
Q Ms. Hawkins, did you ever, three 

years ago, ask SAIL to keep Dhhbhhpb because 



you -- 



HEARING OFFICER BUTLER-TRUESDALE 



We got something — let's switch those 
mikes. That mike right in front of you isn't 
picking up at all. Your voice wasn't 
registered at all. I'm sorry. 



MS. WULKAN: Should I just turn 



that one on? 



HEARING OFFICER BUTLER-TRUESDALE : 

I don't know, but it's -- 

MS. WULKAN: Maybe it's turned 
off. It needs turned on. All right. Let's 
try this one. 

BY MS. WULKAN: 
Q Did you ever have a discussion 



wi 



Lth SAIL three years ago that you thought 



that you wanted to move D^BMIPB, but that 
you wanted them to hold on to DflMlMPM, 
because you were too busy moving Deon three 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 

(202) 234-4433 WASHINGTON. D.C. 20005-3701 viww.nealigross.eom 



Case 1 :06-cv-01 821 Document 1 4-1 5 Filed 07/25/2007 Page 43 of 47 



363 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



1£ 



19 



2C 



21 



22 



years ago? 

A No, Deon was in a D.C. public 

school three years ago • I moved Deon this 



year. 



Q Were you dissatisfied with Deon ' s 



placement three years ago when he was in D.C. 



Public Schools? 



A No. 



Q When did you start deciding you 
were going to move Deon? 

A He was in the sixth grade , so it 
was time for him to move to middle school. 

Q Okay. So that was just this year? 

A Yes, 

Q At the end of this year? 

A Um-hiom . 

Q And when did you decide that you 
wanted to move D< 

A When he came to the new school , I 
visited. He -- there were no walls. It was 
dirty. It was crowded classrooms and he 
didn * t want to go to school . He was always 
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upset, so -- 



Q So that was after March of '06? 



Yes. 



Q Okay . 



MS. WULKAN: I have nothing 



further . 



HEARING OFFICER BUTLER-TRUESDALE : 



Recross? Amazing. Who is next? 



MS. WULKAN: I don't have any- 



further witnesses. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS, WULKAN: Just Dr. James 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



MR. DALTON: All right. Could we 



have a little bit of time? So, at this time, 
I would like to call Ms. Umansky as rebuttal 
to the testimony offered by parents' counsel. 

HEARING OFFICER BUTLER-TRUESDALE : 

Any objection? 

MS. WULKAN: I'm going to object 
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because Mr. Dalton was not supposed to be 
calling any witnesses because you did not 
allow his disclosure, which included 



wi 



Ltnesses and testimony, and so I don't see 



why he gets to now put on a case when he 
didn't have any disclosure. 

HEARING OFFICER BUTLER-TRUESDALE : 
Tell me a little bit more about the 



rebuttal . 



MR. DALTON: It's a fundamental 



principle. You can't know that you're going 
to have a rebuttal witness until you hear the 



testimony. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR . DALTON : Because you don ' t 



know what -- if there is going to be anything 



to rebut. 



HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MR . DALTON : You can ' t assume that 



witnesses are going to testify, that you ' re 
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going to need rebuttal testimony. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: But that — 

MR, DALTON: Therefore, there is 

no need to disclose that testimony. 

MS. WULKAN: But that -- 
MR. DALTON: And I have — 
MS. WULKAN: It allows you not to 

put on a case is what the thing is. 

MR. DALTON: Oh. 

MS . WULKAN : When you have a 
disclosure and you don't disclose any 
witnesses, you can't put on witnesses in the 



case. 



MR. DALTON: No, I can. 



MS. WULKAN: Whether it's case in 



chief or rebuttal . 



MR. DALTON: Contrary to the 
ruling, I can call the party and I can always 
produce rebuttal evidence. 

HEARING OFFICER BUTLER-TRUESDALE : 
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Okay. 

MS , WULKAN : I don * t agree . 

MR . DALTON : And i f you choose to 
side with the -- if you choose to side on 
this issue, I will make a proffer, rest and I 
will not cross examine Ms . Jones because I am 
simply going to -- 



HEARING OFFICER BUTLER- TRUESDALE : 



Ms • James . 



MS . WULKAN : Dr , James . 

MR , DALTON : Or Dr . Jones . I am 
simply going to address the position -- 

MS. WULKAN: James. 

HEARING OFFICER BUTLER-TRUESDALE : 
Here is what I want to do, because I want to 
at any cost create a full record for the 
court, I think that's a courtesy I can do 
for them . I wi 1 1 regain my very 1 iberal 
tradition regarding evidentiary evidence in 
these due process hearings, I will allow her 
as a rebuttal witness, 

MR . DALTON : Okay . 
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HEARING OFFICER BUTLER-TRUESDALE : 

And give her testimony proper weight and I 
note your objection. I definitely understand 
your objection and I understand how it can be 
perceived as a way to circumvent the Five Day 
Disclosure Rule, 

MS. WULKAN: I thought so. 

HEARING OFFICER BUTLER-TRUESDALE : 
I agree with you, but I have -- I am trapped 
by my past patterns , which is that I am very 
1 iberal about the inc lus ion o f evidence , 
trying to acquire as much evidence as 
possible, and I have said constantly ad 
nauseam that the rules of evidence do not 
apply in the administrative due process 



hearing. 



And I'm distinguishing between the 



two rulings in that I do not have discretion 
with the Five Day Disclosure Rule, I think I 
do have some discretion with the concept of 
the rebuttal witnesses, so I'm going to allow 
the testimony, 
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MS. WULKAN: Okay. 

HEARING OFFICER BUTLER- TRUE SDALE : 
Okay? All right. Would you raise your 
right hand, please? 



Whereupon , 



JENNA UMANSKY 



was called as a witness by Counsel for the 
Plaintiff, and having been first duly sworn, 
assumed the witness stand and was examined 
and testified as follows: 

HEARING OFFICER BUTLER- TRUE SDALE : 
All right. Now, spell your full name for 
the record, please. 



THE WITNESS: J-E-N-N-A U-M-A-N-S- 



K-Y. 



HEARING OFFICER BUTLER-TRUESDALE : 



Do you solemnly -- did I? Did I swear you 
in already? 

MR . DALTON : Um-hum . 

HEARING OFFICER BUTLER-TRUESDALE : 

I did? Okay. Your witness, Mr. Dal ton. 

DIRECT EXAMINATION 
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BY MR. DALTON: 

Q Would you, please, state your 
current occupation? 

A I am a special education 
coordinator for SAIL Upper and High School . 

Q And your past employment? 

A I -- last year I was the special 
education teacher for SAIL Upper and High 
School . 

Q And before that? 

A I spent five years as a teacher at 
the Ivy Mountain School and before that, two 
years as a teacher at Saint Coletta. 

Q All right , And what are your 
duties in your current position? 

A I oversee the Special Education 
Department . I make sure that we are in 
compliance with our lEPs and testing . I 
ensure that all students ' accommodations and 



modifications are being met, as well as their 
instructional needs. 

I also supervise the special 
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education teachers and work with our non- 
special education teachers to ensure that 
they are teaching to the best of their 
ability to meet our special education student 



needs . 



Q And are you familiar with the 
student, D< 

A Yes, I am. 

Q And how are you familiar with him? 

A I was his special education 
teacher last year, 

Q All right. And who was the 
special ed coordinator at that time? 

A Amy Muldoon. 

Q With regard to this issue of there 
being a full-time placement -- 



MR. DALTON: I'm sorry. Strike 



that . 



BY MR, DALTON: 
Q A full-time lEP for this student, 
do you have any explanations? 

A It was explained to me that Ms, 
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Hawkins was working with Ms , Muldoon and the 
rest of the SAIL staff to find a different 
placement for D4HllriflPI§/ and in the meantime 
had created an lEP that would help her do so. 

Q And what are the procedures for 
having DCPS assist the charter school in the 
placement of a student who requires a full- 
time placement? 

A When a student needs to have their 
placement changed, excuse me, from SAIL into 
a full-time placement, we create what is 
called a placement packet. It includes, but 
is not limited to, current and past lEPs, MDT 
notes, all the evaluations, including the 
most recent triannial and speech and OT, if 
appropriate, as well as the site review form. 

Q And was this transmitted to DCPS? 

A To the best of my knowledge, yes, 
after the August 1^*^ meeting. 

Q All right. And do you have any 
explanation as to why it wasn't done before 
that? 



NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N.W, 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



Ca 



g 



ic 



11 



12 



13 






15 



16 



17 



1£ 



19 



2C 



21 



22 



se 1 :06-cv-01 821 Document 1 4-1 6 Filed 07/25/2007 Page 6 of 44 



373 



A No. It was my understanding that 
they were waiting to hear further from Ms. 
Hawkins . 

Q What is your opinion as to the -- 
MR. DALTON: Well, Strike that. 
BY MR. DALTON: 

Q Do you have any explanation other 
than the explanation that you have come to 
understand about why SAIL did not transmit 
that placement package to DCPS? 

A No. 

Q Okay . 

A Other than they were waiting to 

hear from Ms , Hawkins . 

Q Okay . 

A Traditionally, we work with the 
parent to -- when the placement process is 



started. 



MR . DALTON : And we need some 



guidance from the Hearing Officer. I intend 
to ask her a series of questions concerning 
the August 8*^^ meeting, which has already been 
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ruled on, that you don't want to have -- take 
evidence on, but I simply want to get her 
testimony in for the purposes of, basically, 
proffering my record. 

MS. WULKAN: No, objection. 

Number one, you have already ruled on it and 
you wouldn ' t let him ask Ms . Hawkins about 
it. Number two, this is rebuttal and 
rebuttal is only for the purposes of 
rebutting what was said on direct. I mean, 
there is a limitation to rebuttal. Rebuttal 
was said. 



MR. DALTON: This — 

MS. WULKAN: And so this is not a 
free will in his deciding to get around your 
ruling for the third time. 

MR. DALTON: No. 

MS. WULKAN: So I object to that. 

MR. DALTON: It's not a matter of 
your taking in testimony. You're not going 
to consider this testimony. It's a matter of 
proffering the record for appeal purposes. I 
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need to ask this witness questions so that 
the court knows what her answers would be, so 
they can then rule on the correctness of your 



decisions . 



HEARING OFFICER BUTLER-TRUESDALE : 



Well, you know, I think this is resolved by 
the fact that on appeal these cases can be 
presented darn near de novo. You get to 
present evidence that you did not put before 
me and that is the reason why on appeal de 

novo issues can be presented. 

So I don ' t think that I have to 
entertain her answers to those questions 
simply so that there is a record for appeal, 
because they can be presented during the 
appeal case. Am I wrong on that? 

MR . DALTON : It has been my 



experience -- 

MS. WULKAN: No, you're not wrong. 

MR. DALTON: -- that that issue is 
not always as clear cut as you have made it 
out to be . 
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HEARING OFFICER BUTLER-TRUESDALE : 



Why? 



MR. DALTON: Again, I think — 
HEARING OFFICER BUTLER-TRUESDALE : 

Do you know why? 

MS. WULKAN: We can make — 
HEARING OFFICER BUTLER-TRUESDALE : 

I mean, why? Is the practice different than 



the rule? 



MS. WULKAN: No, they can do it 



whatever — they can do whatever they want in 
terms of the de novo request. I mean, this 
is — the only consistent thing is that you 
have ruled on this and Mr. Dal ton has argued 
about it for the last two hours. 

You have ruled on it three or four 
times and now, he is trying to get it in a 
fourth time with Ms. Umansky on rebuttal when 
it was not raised clearly on any — in any of 
the direct case. So I don't know why you 
would now allow it for the fifth time when 
you have already just said he can't do it. 
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He has made his proffer and now he wants to 
bolster it and I don't understand what we're 
doing here around this. You know, just -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Explain to me. I'm sorry. Were you 
finished? I didn't mean to cut you off. 

MS. WULKAN: No. I just — you 

know, I mean, I just -- I can't — I don't 
understand how many more times we have to 
argue this and you have to rule on it that 
many more times. 

MR . DALTON : I'm not asking for a 
ruling. You have already ruled. I'm simply 
asking that -- 

HEARING OFFICER BUTLER-TRUESDALE: 

Well, now, I'm asking. You indicated that 

it's not as clear cut as I had stated, so 

what am I missing, the difference between the 

rule and practice? 

MR. DALTON: It should be. I have 
had objections by the Government by — 

HEARING OFFICER BUTLER-TRUESDALE : 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1 323 RHODE ISLAND AVE.. N.W. 

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealrgross.com 



Case 1 :06-cv-01 821 Document 1 4-1 6 Filed 07/25/2007 Page 1 1 of 44 



4 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



le 



19 



2C 



21 



22 



378 



Successful objections? 

MR. DALTON: Not to date, but 
there have been objections and I have had to 
brief the issue and only -- and, you know, it 
is a simple matter to simply establish on the 
tape what the witness' answers would be, but 
it's your j udgment . 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm trying to stay consistent, Mr, Dalton. 
Objection sustained. 

MS. WULKAN: Okay. Anything? 
Anything more, Mr. Dalton? 

MR . DALTON : I'm sorry? 

HEARING OFFICER BUTLER-TRUESDALE : 

I said objection sustained. 



MR. DALTON: Okay. One moment. 



please. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Cover your mike. You want me to go 
off the record? 

MS . WULKAN : I'm not sure he can 
talk to his witness in the middle of 
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testimony, Mr. Dalton, I don't think you can 
really talk to your witness in the middle of 
testimony. I'm just going to have to put an 
objection on the record. 

MR. DALTON: Please, I have no 
further questions of this witness. 



HEARING OFFICER BUTLER-TRUESDALE : 



All right. 



MR. DALTON: I rest. I waive my 



cross examination of Dr. Jones. I waive my 
closing and I respectfully request that we be 
excused . 



HEARING OFFICER BUTLER-TRUESDALE: 



Okay . Now - - 



MS. WULKAN: I think I have an 



opportunity to -- 



MR. DALTON: You do. 



HEARING OFFICER BUTLER-TRUESDALE : 



I'm going to get there. 



MR. DALTON: But you can do it on 
the record without my presence. 

HEARING OFFICER BUTLER-TRUESDALE : 
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I'm going to get to that. Just let me make 
sure. You had indicated earlier that you 
wanted me to leave the record open for some 



documents . 



MR . DALTON : Um-hum . 



HEARING OFFICER BUTLER-TRUESDALE : 



Are you still making that request? 



MR. DALTON: Yes, I renew that 



request . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. Do you have any objection to that? 



MS. WULKAN: Yes. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: I don't know what 



documents would be coming in, but if he 
wasn't able to disclose them to begin with, 
then why would he be able to add them now? 

MR. DALTON: They are rebuttal 
because of the testimony of her client. 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm not trying to frustrate you all. I 
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really am not trying to feed the two lions, 
you know, to keep this thing going. I just 
have to tie up all the loose ends and I'm, 
you know, talking to the non-attorneys in the 



room. 



I don ' t want you to think I ' m 
spurring them on. That was brought up 
earlier and I know I needed to tie that issue 
up before he left. 

Do you know exactly what it is 
that you wanted the record left open for? 



MR. DALTON: Yes, the prior three 



lEPs that — 



THE WITNESS: lEPs before the -- 



MR. DALTON: Before the last three 



lEPs. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: My understanding is 



the complaints only go back two years . 

MR. DALTON: It goes — 
MS. WULKAN: We did not make the 
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complaint about what happened six years ago. 

We made a complaint about what has happened 
in the last year at SAIL, and my 
understanding is that you cannot make a 
complaint and do anything. That's what the 
IDEIA says, not back further than two years. 

So what relevance do these documents have? 

MR. DALTON: They go to the 
credibility of the witness. They go to the 
understanding of the witness' testimony. 
They go to the context of that testimony. 
They go to our theory of the case . 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MR. DALTON: All of those things. 



HEARING OFFICER BUTLER-TRUESDALE 



Let me reserve a decision on that. Are you 



cross examining this witness? 

MS. WULKAN: I was going to. 
HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Okay. I'm ready for your cross. 

CROSS EXAMINATION 
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BY MS, WULKAN: 

Q Ms. Umansky, you testified that 
you - - when you do - - when you ask DCPS to 
take over a case, I think is the way you said 
it, when you ask them to make another 
placement, that you put together a placement 
packet? 

A Uh-huh . 

Q You said, right? And then you 
said there were five or six things in this 
placement packet . 

A Uh-huh. 

Q And it's true, isn't it, that 

nobody asked, no one at SAIL, none of the 

lawyers or none of the administrators, asked 

you to do that packet for Dmmt^K^tmn until 

171 August 1^^? 

18 A Yes, but it was not in my duties 

19 before the end of June to do so. 

2 Q Okay, But you personally were not 
21 asked whether or not anybody — are you aware 
22| of whether there was a packet that was 
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prepared and somebody handed it to you and 
said, oh, this was asked for six months ago 
and we're going to give it to you to give it 
to them? So you weren ' t asked and you didn ' t 
see any in the record? 

A Right . 

Q Right? 

HEARING OFFICER BUTLER-TRUESDALE : 

This is the request to prepare the packet 
that we're talking about? 

MS. WULKAN: Yes, or the package. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



BY MS. WULKAN: 

Q And did you eventually do the 
whole package after the August 1^*^ meeting? 

A Yes, at the request of Dr. 

Piegler . 



Q And what was that package that you 



sent? 



A It was -- included his most recent 



lEP, all of the recent evaluations or current 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 

(202) 2344433 WASHINGTON. O.C. 20005-3701 www.nealfgross.com 



Casje 1 :06-cv-01 821 Document 1 4-1 6 Filed 07/25/2007 Page 1 8 of 44 



6 



8 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



385 



evaluations that we had on file, as well as 
MDT notes, his report card and the site 



review form. 



Q 



Okay. And you also testified that 



you 



did you participate in 



you 



participated in an lEP in March of '06, 



right? 



A 



Q 



there . 



Q 



record. 



A 



'05 lEP? 



Q 



Q 



•06 lEP. 



A 



Yes, ma'am. 



Before with — Ms. Hawkins was 



Yes, ma'am. 



And that was the one that ' s in the 



Um-hum . 



Did you also participate in the 



No, ma'am. I was not employed 



You weren ' t there then? 



Yes. 



Okay. So you participated in the 



Um-hum . 
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And you saw -- have you reviewed 



the notes from the '06 lEP? 



A Um-hum . 



Q You have? And is that a pretty 
accurate reflection of what was discussed 
there? 

A On the record, yes, 

Q On the record, yes. Okay. And so 
at that time, there was no discussion about 
Ms . Hawkins wanting to move Dmhihibm or 
D«HiBHpH» -- you know, or the school saying 
we can ' t program for him because he has a 
full-time lEP, right? 

A Not on the record. 

Q Not on the record. And, also, 
there was nothing - - and he - - you had 
reviewed -- at that lEP meeting, you reviewed 
the '05 lEP, right? 

A Correct. 

Q And that was a full-time special 
ed lEP, was it not? 

A Correct . 
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Q And so there was really not a 

significant change between the '05 and the 
'06 lEP at least in terms of services or 
amount of hours? 

A That is correct . 

Q That ' s correct . 

A Um-hiom . 

Q And have you r evi ewed hi s I EPs 
past that back to '04, with an '04 lEP? 

A No. 

You haven ' t ? 



A I have now , At that time , I had 



not . 



Q You had not . So at that time , 



what you knew was that he had a full-time 
special education lEP for the year '05? 

A Um-hum , 

Q And for the year '06? 

A Um-hiim , 

Q And there was no one at SAIL that 
was saying he shouldn ' t have that , right , at 
that meeting? 
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A It's possible, yes. No, 
Q Okay . And you never had a 
discussion with Ms, Hawkins prior to the time 
of the lEP meeting about her looking for 
another placement for Dmmmmm/mk, did you? 

A I did not, but it was my 
understanding that other members of the MDT 
did, 

Q Well, but you didn't have any? 

A Personally, no. 

Q No . And you don ' t know . I mean , 
that ' s whatever it is is clearly hearsay, 
right? 

A Yes, 

Q You don't — 

A Our -- her main correspondence 

regarding Dwm^mm^mmtm progress was not with 
me. 

Q Right. So all you know about is 
that eventually after the lEP meeting, you 



21 did have a conversation with Ms. Hawkins when 
22] she brought you the teacher observation 
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forms, right? 



A Yes, 



Q And you agreed with her at that 
time, which was sometime between April and 
June, right? 

A Yes. 

Q And you agreed wi th her that you 
would get those things filled out, so that 
she could look for another placement and that 
would be appropriate? 

A I agreed that we would fill out 
the form. We did not discuss whether or not 

SAIL was an appropriate placement . 
Q You didn't? 
A No. 



St 



Q And at the August 1 meeting, you 
did -- there was a statement, was there not, 
that SAIL was not an appropriate placement 



for him? 



I believe so. 



St 



Q At the August 1 meeting? 
A I believe so. 
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Q You were there. 



A According to our notes, yes. 



Q Yes. Okay. 

MS. WULKAN: I have nothing 



further . 



HEARING OFFICER BUTLER-TRUESDALE : 



Redirect? 



MR. DALTON: No redirect. 



HEARING OFFICER BUTLER-TRUESDALE : 



Let me just -- I'll be quick. 



MS. WULKAN: Okay. 



HEARING OFFICER BUTLER-TRUESDALE : 
Okay. You got to SAIL when? 

THE WITNESS: I began at SAIL this 
time last year for the '05/06 school year. 

HEARING OFFICER BUTLER-TRUESDALE : 

So the special education -- 

THE WITNESS: As the special 
education -- yes, special education teacher. 

HEARING OFFICER BUTLER-TRUESDALE : 

I mean, September '05. 

THE WITNESS: '05, yes. 
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HEARING OFFICER BUTLER-TRUESDALE : 
And I think I heard you say you did not have 
a discussion with petitioner's mother with 
respect to the appropriateness of SAIL. 

THE WITNESS: Correct. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Okay. I think the remaining issue is 
the comp ed discussion, the comp ed count. 
Do you have any witnesses for me with respect 
to substantiating the mode and quantity of 



comp ed? 



MS. WULKAN: No. What I — I was 



going to argue Dr. James' testimony about 
what harm he has suffered and what detriment 
he has suffered, and I was going to leave the 
form and amount to you to determine. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. If you -- 

MR . DALTON : Ob j ec t i on . 

HEARING OFFICER BUTLER-TRUESDALE: 

Okay. Let me get it out. If you leave form 
and amount to me, I have got to hear some 
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testimony. I have got to get it from 

somewhere -- 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE : 

-- if I leave the record open for him. 

MS. WULKAN: Okay. 
HEARING OFFICER BUTLER-TRUESDALE : 

Which is why I brought that up. 

MR. DALTON: She doesn't meet the 
Reed (phonetic) standard. 

HEARING OFFICER BUTLER-TRUESDALE : 

Do you want the record left open for your — 

MS. WULKAN: I just wanted to get 

a finding -- I just wanted — 

MR. DALTON: You can rule any way 

you want, Madam Hearing Officer. I am not 

going to waive my objection to her lack of 

compliance with the Reed decision. 

HEARING OFFICER BUTLER-TRUESDALE : 



I — 



MS. WULKAN: I believe that you 



can make a determination that comp ed is 
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warranted and that what Reed says is it's an 
lEP team decision about the form and the 



amount . 



MR. DALTON: Nope. 

HEARING OFFICER BUTLER-TRUESDALE : 

They didn't turn around and tell me you 
shouldn't be delegating that to the team so, 
you know, that ruling, I mean, that case I 
think is going to be reworked a little bit, 
because there is some ambiguity in it to me. 

MS. WULKAN: I think there is some 
ambiguity in it, but I don't believe that — 
I mean, I will just leave it to you. 



HEARING OFFICER BUTLER-TRUESDALE: 



I'm -- 



MS. WULKAN: If you don't think 



you have enough evidence, then you can deny 
the comp ed claim. 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm leaving the record open for you to give 
me some direction on the comp ed, the 
modality and the quantity, leaving the record 
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MR. DALTON: Note our objection 
for the record, I don't think there is any 
entitlement whatsoever. 

HEARING OFFICER BUTLER-TRUESDALE : 

It has been an objection day. I assinne 
neither of you want to make closings? 

MS. WULKAN: I do. 



HEARING OFFICER BUTLER-TRUESDALE 



All right. 



MR. DALTON: Can we be excused? 



HEARING OFFICER BUTLER-TRUESDALE : 

If you choose to leave, there's nothing I 
can do about that . 



MR. DALTON: No, I'm not — I'm 
asking . permission . 

HEARING OFFICER BUTLER-TRUESDALE: 

Permission? I never want the Daltons to 

leave, I mean, but I'm not going to hold you 



here. 



MR. DALTON: You have given your 



rulings 
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HEARING OFFICER BUTLER-TRUESDALE : 

I'm not going to hold you here, but I never 

want you all to leave. I don't want anyone 



to leave. 



MR. DALTON: I don't see any 



purpose of us being here. 

HEARING OFFICER BUTLER-TRUESDALE : 

I know that you know how to represent your 
client and if you feel that it's appropriate 
to leave, I have nothing to say about it. 

MR. DALTON: Okay. Thank you. 
Good night, everyone. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. Are you reading for your closing? 

MS. WULKAN: Yes. I have never 
had anybody walk out on me in my closing 
argument. I'm insulted, man. I have never 
had that happen before to me, but I guess 
there's a first time for everything. Oh, 



well . 



There has been a lot of argument 



in this case and I don't really want to spend 
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a huge amount of time and energy arguing, but 
I just wanted to give you some legal 
arg\ament, basically, and some case law for 
you to look at, and I think that is primarily 
it - In terms of the other argioments , I think 
they have been pretty well set out. 

I think we have shown that SAIL 
has denied DOMMiB the faith both through 
testimony and through documents and through 
extensive documentation, extensive testimony. 
And, in fact, SAIL admitted it in the 
resolution meeting notes, so I don't think 
there is really much that we have to do since 
they said we do not have an appropriate 
placement . We do not ( inaudible ) an 
appropriate placement to SAIL, to DiMiHMm. 

So, you know, I think we're sort 
of at the — I think that part of the case, 
which I want you to make a finding about , 
seems appropriate to me. I mean, we have 
clearly established that SAIL is their own 
LEA. 
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And what I was going to do was to 
give you the charter regulations that are 
relevant to this particular matter, all about 
what LEAs responsibilities are and aren ' t in 
due process hearings, all about what they can 
and can't do with regard to placement. 

I would ask you also to look at 
the -- there are two pleadings in there from 
us, but particularly the first one which is 
our response to the first motion to dismiss , 
so to speak, and DCPS ' and SAIL'S and we cite 
to a bunch of law about what you can -- you 
know, what we think the Hearing Officer can 
and can ' t do wi th regard to that , and that i s 
at P-3 . And so I'm not going to reiterate 
all those arguments because it's laid out 
fairly clearly there. 

I have several things for you. I 
have a copy of the charter school 
regulations. I also have a copy of the six 
cases to which I referred . Those are IDEA 
PCS V. Belton Hyde Leadership (phonetic) , PCS 
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V. Clark , Friendship Edison PCS v. William 
Morrow , Friendship Edison PCS v. Ebony Smith 
and Parker v. D.C. . 

HEARING OFFICER BUTLER-TRUESDALE : 

Let me state for the record that, and this 
is just my public bulletin announcement, 
despite the consent decree, the Hearing 
Officers do not have access to Lexis or 
Westlaw. So I would appreciate it, since I'm 
leaving the record open, if those cases would 
be forwarded with whatever information. 

MS. WULKAN: I have them right 
here for you. 

HEARING OFFICER BUTLER-TRUESDALE : 

All right. Excellent. 

MS. WULKAN: They are here. 



HEARING OFFICER BUTLER-TRUESDALE : 



Okay. 



MS. WULKAN: They are Xeroxed and 



they are ready to go . 



HEARING OFFICER BUTLER-TRUESDALE 



Thank you 
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MS. WULKAN: The other thing I 
have, and you either can or can't take this, 
and I will just tell you what I have, I sort 
of briefed them in very short terms with the 
procedural posture of the issue, the outcome 
and the reasoning. 

Now, of course, that is our 
office's interpretation of them. If you 
don't want to look at that, I mean, it's just 
a simple chart that says what the ruling was. 
I don't think that we did anything 
interpreting, but of course it is — I think 
it's accurate. I can offer this to you and 
you can either use it or not or you don't 
have to. You can just read them yourself, 
but if you — we did do a little chart which 
says what the ruling is and we didn't decide 
to apply -- 

HEARING OFFICER BUTLER- TRUE SDALE : 

I have no problems with receiving that 
synopsis, matrix as long as it is also 
f oiTvarded to respondent ' s counsel . 
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MS. WULKAN: Okay. I'm happy to 
do that. So here is the matrix. Here are 
the cases and here are the charter school 
regulations . 

HEARING OFFICER BUTLER- TRUE SDALE : 

Let the record reflect that I asked the 
petitioner for the cases and in light of 
leaving the record open for both parties, I 
am accepting this synopsis, matrix and, 
unfortunately, respondent chose to leave and 
so is not here to make any objections to the 
receipt of that document. Okay. 

MS . WULKAN : Okay . And you are 
leaving the record open. If I can just 
clarify what you're leaving the record open 
for and for how long, and then I can -- 

HEARING OFFICER BUTLER-TRUESDALE : 

Yes, that's the issue. I didn't get to tell 
him how long I'm leaving the record open for. 

MS. WULKAN: Yes. 

HEARING OFFICER BUTLER-TRUESDALE : 

But the receipt of the lEPs that he wanted 
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to forward for rebuttal purposes and you 



wanted- - 



MS. WULKAN: I was going to submit 



to you a comp ed plan. 

HEARING OFFICER BUTLER-TRUESDALE : 
Oh, the -- phew, thank you. Any relevant 
materials that you want to turn in with 
respect to the findings of fact that I need 
to make an on the comp ed. 

MS. WULKAN: Comp ed plan. Okay. 
I will make those. 



HEARING OFFICER BUTLER-TRUESDALE : 



Thank you. 



MS. WULKAN: I will make those. 



will make that available to you. And do you 
have a time frame? 

HEARING OFFICER BUTLER-TRUESDALE : 

Let's see. Today is the 30"*". Look in the 
calendar, please. How long do you think that 
you would need for the -- to gather the 
information to help me be in compliance with 
Reed? 
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MS. WULKAN: A week? Excuse me 
one second. Can I just confirm with my 

associate? 

HEARING OFFICER BUTLER-TRUESDALE : 



Um-hum . 



MS. WULKAN: Yes, I'm just Stuck 



in a three day due process hearing next week, 
which is really difficult for us, but I don't 
want to let this hang out. So what I would 
like to do is try to get it to you by a week 



from today. 



HEARING OFFICER BUTLER-TRUESDALE 



A week from today. 



MS. WULKAN: Which is — 



HEARING OFFICER BUTLER-TRUESDALE : 



So that's -- 



MS. WULKAN: -- the S*"^? 



HEARING OFFICER BUTLER-TRUESDALE : 



th- 



That's the S''"? 

MS. BECK: G*"^. 
MS. WULKAN: 6*=^, 6*"^. 
HEARING OFFICER BUTLER-TRUESDALE : 
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No, it's the — oh, right, because it's 
Wednesday. 

MS. WULKAN: That's the 6''*'. 
HEARING OFFICER BUTLER-TRUESDALE : 

Today is Wednesday, so that's the 6 . 

MS. WULKAN: Yes, 

HEARING OFFICER BUTLER-TRUESDALE : 

And he is already unilaterally placed, so 

there is no undue harm for the HOD that's on 

the 16^^. Are you waiving your right to the 

HOD in 10 days? 

MS. WULKAN: As long as it 
actually comes out in 10 days from the time 
that I submit the evidence to you. I mean, 



not -- 



HEARING OFFICER BUTLER-TRUESDALE : 



Yes. 



MS. WULKAN: We're not waiving it 



forever, but yes, sure. 

HEARING OFFICER BUTLER-TRUESDALE : 

Okay. So let ' s do this . Let ' s do the — 
you said the 6^^? 
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MS. WULKAN: We have a very 
limited amount of funding for this unilateral 
placement, very, very, very limited. So we 
can't string this out too long and if it 
really is -- I mean, do you want to just give 
them a copy? 

MS. BECK: Well, I mean, if she is 
going to keep the record open for Mr. Dalton- 



MS. WULKAN: Dal ton anyway. 

MS. BECK: Unless he only needs a 
couple of days . 

MS . WULKAN : I'm sure he doesn ' t 
need very long to get those lEPs here. 

MS. BECK: He said he was 

unavailable for the rest of the week. 

MS. WULKAN: Why don't we do this? 
Why don't we take the week, you know, until 
next Wednesday if that's okay with you. 
We'll submit everything by next Wednesday. 
I'm assuming Mr. Dal ton can get you the lEPs 
by next Wednesday. I would like a copy of 
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them as well. 

We'll forward to Mr. Dal ton the 
things that we submitted, the charter school 
regulations, the cases and the grid thing, 

and we will get to you something by the 6 , 

1~ Vi 

and then if we could get a ruling by the 16 
or so, that would really be helpful, right? 

HEARING OFFICER BUTLER-TRUESDALE : 

I'm normally not that far outside of the 10 
days when I'm not in compliance with the 10 
days. It is the law that the HODs be issued 
within the 10 days. 

It is because of long hearings 
like this and posthearing conferences and 
prehearing conferences that there is an 
occasion when the HODs don't come out within 
the 10 days, in addition to the fact that 
sometimes the issuance date, the issuance 
deadline, falls on a weekend or holiday, and 
this working mom takes advantage of that when 



they do. 



Okay. So you definitely will not 
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be forgotten and I will make a note. I will 
note on my records that there are funding 
concerns behind this, so that there isn't an 



issue. 



MS. WULKAN: That is true. I 
mean, it's -- 

HEARING OFFICER BUTLER-TRUESDALE : 
Now, I do ask that if for any reason you do 
not receive an HOD, at least within three 
days of the 10 day deadline, that you email 
me on my Blackberry pager, because I just 
wanted to explain to you, just because we 
have not adjudicated together before, that I 
typically write my opinions very late at 
night or actually early in the morning, 3:00 
in the morning, 

MS. WULKAN: Woo. 

HEARING OFFICER BUTLER-TRUESDALE: 

And almost all of them are faxed in and when 
I come in here, I run right to the hearing 
room to do my hearings . I do not know that 
they are appropriately placed in the HOD box 
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where they are issued out. There are 
occasions where I have faxed something in, 
opinions have -- you know, a group of 
opinions together and they feed into the fax 
and I think they go t it and i ssued i t and 
they have not . 

So don' t assume that just because 
I ' m late that I'm j ust late • I may think 
that I have issued it. So I always — both 
counsel who adjudicate before me have my 
Blackberry, so that they are not leaving 
messages in there for me that I may or may 
not get, and my Blackberry address, which I 
check throughout the hearings, throughout the 
day, is tonyas , T-0-N-Y-A-S , 
tonyasblackberry@nextel . black berry . net . 

And I ask that since I give this 
direct email and access to all parties that 
you, please, forgive me when you see me 
checking the Blackberry during your own 
hearings , because I give this to people so 
that they can contact me about emergencies 
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directly, as opposed to leaving messages in 
the Student Hearing Office. 

MS. WULKAN: So if I'm going to 
give you this information by the 6 , then if 

I don't hear from you by the 19 ? 



HEARING OFFICER BUTLER-TRUESDALE : 



By the 19''^, 



MS . WULKAN : Then I wi 1 1 emai 1 



you. 



HEARING OFFICER BUTLER-TRUESDALE : 



Please, email me, and I ask that you use 
that email address only for short messages, 
requests to call , things like that . If you 
are going to email any other documents to me, 
I ask that you send them to another address 
and I will give you that, and also send a 
copy to the Student Hearing Office. 

I give you my personal email 
address, so that if there is information that 
you wish to get to me over the weekend or on 
my reading day, which I'm not here, that you 
can do that . Okay? And, unfortunately, 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE. N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



Case 1:06-cv-01 821 Document 14-16 Filed 07/25/2007 Page 42 of 44 



7 



£ 



IC 



11 



12 



13 



14 



15 



16 



17 



18 



19 



2C 



21 



22 



409 



again, you have got to then let me know on 
this address that it's there. 

MS. WULKAN: That it's there. 

HEARING OFFICER BUTLER-TRUESDALE : 

Right. My email address is — for longer 
emails and all that type of pleadings and 
stuff like that is A as in apple, T as in 
Tom, T as in Tom, Y as in yours, T as in Tom, 
M as in Mary, B as in boy, T as in Tom. 
That's basically atty Tonya M. Butler- 
Truesdale, initials. Okay? 

MS. WULKAN: Okay. 



HEARING OFFICER BUTLER-TRUESDALE: 



@aol .com. 



MS. WULKAN: Okay. We have got 



it. Have you got all the directions down? 

HEARING OFFICER BUTLER-TRUESDALE : 

All right. Okay. 

MS. WULKAN: Good. 

HEARING OFFICER BUTLER-TRUESDALE : 



Okay 



MS. WULKAN: Thank you very much. 
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HEARING OFFICER BUTLER-TRUESDALE : 



You're welcome. 



MS. WULKAN: Thank you so much for 



your patience. 



HEARING OFFICER BUTLER-TRUESDALE : 



Oh, no problem. 



MS. WULKAN: We did — 



HEARING OFFICER BUTLER-TRUESDALE : 



This is part and package of the deal . 

MS. WULKAN: Yes, is it? 



HEARING OFFICER BUTLER-TRUESDALE : 



I mean, I -- 

MS. WULKAN: I haven't been in one 
like this in awhile, I'll say, you know. 

HEARING OFFICER BUTLER-TRUESDALE : 

You're lucky. 

MS. WULKAN: Yes, you probably see 
a lot more like this, but I don't get — I 
haven't had one in a long time, years and 
years ago when Donovan Anderson used to be — 

HEARING OFFICER BUTLER-TRUESDALE : 

Let me go off the record. 
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MS. WULKAN: Oh, sure. 

HEARING OFFICER BUTLER-TRUESDALE : 
Wait . There was something else I was trying 
to tell you. Oh, that I will be sending a 
short order out explaining to Mr. Dalton the 
terms of the extension -- 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE: 

— on getting things in the record. 

MS. WULKAN: Okay. 

HEARING OFFICER BUTLER-TRUESDALE: 

I'm off the record. 



(Whereupon, the hearing was 



concluded. ) 
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